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PROPOSED CHANGE #1

§ 60-40-001 Purpose

(a) Interpretation. The regulations in this chapter shall be construed and applied to
promote their underlying purposes and policies.

(b) Purposes and Policies. The underlying purposes and policies of the regulations in
this chapter are:

(1) To provide for public confidence in the procedures followed in public procurement;
(2) To insure ensure the fair and equitable treatment of all persons who deal with the
procurement system of the Public School System;

(3) To provide increased economy in Public School System procurement activities and
to maximize to the fullest extent practicable the purchasing value of public funds;

(4) To foster effective broad-based competition within the free enterprise system; and

(5) To provide safeguards for the maintenance of a procurement system of quality
andintegrity.

(6) To establish a system of procurement for the convenience of the Public School System
and protection of the taxpaying public, not for the benefit and enrichment of vendors.
Accordingly, nothing herein is meant to, nor shall it be interpreted to, create any substantive

or procedural right of any kind.
7)_Nothing herein shall be interpreted to reduce or affect in any particular instance the

authority, judgment, or discretion of the Board or Commissioner to control the Public
School System guaranteed by the CNMI Constitution and Commonwealth Code.

PROPOSED CHANGE #2

§ 60-40-020 Application of Regulations

Except as otherwise specified by law, the regulations in this chapter apply to every
expenditure of Public School System funds irrespective of source, including federal
assistance monies and Covenant funds, which are not subject to federal procurement
requirements. These regulations donot apply to contracts between the government and its
political subdivisions or other governments. Nothing in these regulations shall be
construed to prevent any governmental body or political subdivision from complying with
the terms and conditions of any grant, cooperative agreement or memoranda of
understanding. The regulations in this subchapter do not apply to employment contracts

or contracts for personal services under an excepted service.

PROPOSED CHANGE #3

§ 60-40-045 Public Access to Procurement Information

Procurement information shall be a matter of public record and shall be available for
public inspection. Procurement information may be kept confidential when necessary to
insure ensure proper bidding procedures. This decision shall be made only by the Board
of Education.
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PROPOSED CHANGE #4
§ 60-40-110(b) Duties of the Chief

(b) Hear-all-appeals-ofprotests-and-disputes Sell, trade, or otherwise dispose of surplus
property belonging to and no longer needed by the Public School System;

PROPOSED CHANGE #5

§ 60-40-115(f) Contract Oversight

() The Public School System’s legal counsel shall certify the form and legal capacity of
every Publlc School System contract, change order or purchase order Ne—eemfaet—fer

PROPOSED CHANGE #6

§ 60-40-115(g) Contract Oversight

(g) The Personnel Officer shall not approve aH—eea&aets—fer—empleyment—er—pefseﬂal
servicesyincluding-execepted-services-contracts-and contracts for services by an independent

contractor in a non-employment status.

PROPOSED CHANGE #7

§ 60-40-115(j) Contract Oversight

(i) No contract is effective against the Public School System until all the Public School
System officials whose signatures appear on the contract form have signed the contract.

Officials may withhold signing the contract for any reason deemed in the best interest of
the Public School System. A contract shall contain a right to audit records clause.

PROPOSED CHANGE #8

§ 60-40-205(b) Competitive Sealed Bidding

(b) Public Notice. (1) Adequate public notice of the invitation for bids shall be given a
reasonable time prior to the date set forth for the opening of bids. Publication of notice
shall beon the Public School website over a continuous period of four weeks shall be
deemed to be adequate notice.

(2) If the Chief determines that a shorter advertisement period is reasonable and necessary,
such shortened time is allowable. Such shortened period shall allow vendors a reasonable

opportunity to respond considering the circumstances of the procurement, such as its
complexity and urgency. The advertisement period shall never be less than 7 calendar

days.

(3) The Chief may extend an advertisement period by not more than 60 calendar days
should circumstances warrant, considering factors such as the degree of urgency,
complexity, expected increase of vendor participation, anticipated extent of
subcontracting, the geographic distribution of vendors, and the like.
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PROPOSED CHANGE #9
§ 60-40-210(b) Small Purchases
(b) Purchases not exceeding $500-66 $1.000.00 may be made without securing bids or
price quotations if the Chief of Procurement and Supply considers the price reasonable.
Such determination shall be made in writing and shall indicate:

(1)  the reason why price quotations were not sought;

(2) the utility of the purchase;

3) an explanation of why the price is reasonable under the circumstances.

PROPOSED CHANGE #10

§ 60-40-210(d) Small Purchases

(d) Bidding is not required but is encouraged for procurement under $16,660 $25.000.
Price quotations from at least three vendors must be obtained and the selection based on
competitive price and quality for procurement valued at under $16;080 $25.000. Any
price quotations obtained must be written, documented, and submitted to the Chief for
approval. However, if it is an emergency and three price quotations are not practicable,
the purchase shall function as an emergency procurement and follow § 60-40-220.

PROPOSED CHANGE #11

§ 60-40-215(a) Sole Source Procurement

(a) A contract may be awarded for a supply, service, instructional materials or
construction item without competition when;__ (1) the Chief determines in writing that
there is only one source for the required supply, service or construction item; (2) the
purpose is to obtain expert witnesses for litigation: (3) the purpose is to obtain legal
services; (4) the purpose is to obtain the services provided by lecturers, speakers, trainers,
or facilitators when the vendor uses specialized training methods or techniques or has
expertise in the subject matter; or (5) the purpose is to purchase registration or workshop

fees for conferences or training.

PROPOSED CHANGE #12

§ 60-40-225(f) Competitive Sealed Proposals

(f) Discussion with Responsible Offerors and Revisions to Proposals. As provided in the
request for proposals, discussions may be conducted with responsible offerors who submit
proposals determined to be reasonably susceptible of being selected for award for the
purpose of clarification and to insure ensure full understanding of, and responsiveness to,
solicitation requirements. Offerors shall be accorded fair and equal treatment with respect
to any opportunity for discussion and revision of proposals and such revisions may be
permitted after submission and prior to award for the purpose of obtaining the best and
final offers. In conducting discussions there shall be no disclosure of any information
derived from proposals submitted by competing offerors.
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PROPOSED CHANGE #13

§ 60-40-235 Cancellation

An invitation for bids or request for proposals may be cancelled and any and all bids or
proposalsmay be rejected, when such action is determined by the Chief Procurement &
Supply and approved by the Commissioner of Education to be in the best interests of the
Public School System based on:

(a) Inadequate or ambiguous specifications contained in the solicitation;

(b) Specifications which have been revised;

(c) Goods or services being procured which are no longer required;

d) Inadequate consideration given to all factors of cost to the Public School

System in thesolicitation;
(e) Bids or proposals received indicated that the needs of the Public School System
can becertified by a less expensive good or service;

® All offers with acceptable bids or proposals received are at unreasonable prices;
of
(® Bids were collusive; or

(h) Any other reason cancellation is determined to be in the best interest of the Public
School System.

PROPOSED CHANGE #14

§ 60-40-310 Computer Software
(a) Notwithstanding any other provision of these regulations, commercial computer
software, including documentation, warranties, subscriptions, and related component may

be procured pursuant to this part.

b) Commercial computer software, including commercial computer software
documentation and cloud computing services, may be acquired under a license customarily
provided to the public to the extent such license is lawful and satisfies PSS’s needs.

(c) In acquiring commercial software, PSS shall not generally require contractors to: (1)
Furnish technical information related to commercial computer software or commercial
computer software documentation that is not customarily provided to the public;

(2) Transfer intellectual property rights or otherwise relinquish to, or otherwise provide,
the System the rights to use. modify, reproduce, release, perform, display, or disclose

commercial computer software or commercial computer software documentation, except
as mutually agreed to by the parties. With regard to commercial computer software and

commercial software documentation, PSS shall have only those rights specified in the
license therefor.

(d) Competitive bidding, or competitive procurement is not required for commercial
software, including Software-as-a-Service, upon a showing that: (1) The software is
advertised for sale to the public at prices which are readily determinable from public
sources, including but not limited to, sources on the internet: (2) Proof of contemporaneous

pricing which is available to CNMI purchasers is supplied in the contract package: and (3)

The prices being compared are within 10% of the pricing selected, or the selected vendor
will provide support for the software of a value which compensates for the difference in

price.
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(e) Competitive bidding or competitive procurement is not required with respect to
software for the following:

1)_Software purchased is an updated version of software previously purchased;
(2) An extension of the license for previously purchased software;
(3) An extension of maintenance services for previously purchased software; and
(4) Computer hardware maintenance agreements for existing equipment.
(f) Contracts for extensions of maintenance service agreements, license renewals, or
updates to previously purchased software as provided for in § 60-40-310(e) may proceed
as a new sole source contract, or small purchase, as provided for in these Regulations.
(g) The purchase of computer hardware, software, and/or related services, which is/are

purchased pursuant to a US General Services Administration (GSA) or CNMI Government
blanket contract that was negotiated by the federal or CNMI government, is presumptively

concluded to follow the competitive procurement requirements of these Regulations. This
presumption applies not only to_ commercially available products, but also to products

which are designed, manufactured and/or assembled according to GSA specifications.

PROPOSED CHANGE #15
§ 60-40-401(a)(1) Protests to the Commissioner of Education

(a) General

(1) (i) Any actual or prospective bidder, offeror, or contractor who asserts a claim or
asserts thatit has been is aggrieved or will be aggrieved in connection with the solicitation
or award of a contract may shall protest to the Commissioner of Education. A formal
written protest to the Commissioner is a prerequisite to any appeal per § 60-40-405 or
petition or complaint in the Superior Court. The protest shall be received by the
Commissioner of Education in writing prior to the award of a contract. For competitive
sealed bids and competitive sealed proposals, protests shall not be submitted before the
issuance of a notice of intent to award. The written protest shall state fully the factual and

legal grounds for theprotest. Any argument, claim, or theory not presented to the
Commissioner or presented with insufficient factual or legal support is deemed waived
and abandoned.

(ii) Protest Bond. A protest bond executed by a surety company authorized to do business
in the Commonwealth, or a check payable to the CNMI Public School System, in an
amount equal to at least fifteen percent of the protestor’s bid price or offer, in a form and
substance that is acceptable to the Commissioner shall be delivered to the Commissioner
at the time of filing a protest. The protest bond shall be immediately payable to the Public
School System, or the check may be cashed by the System., upon a decision by the
Commissioner or Appeal Committee, if the Commissioner’s decision is appealed, that a
protest or appeal has been brought or pursued in bad faith; or does not state on its face a
valid basis for protest. Bad Faith in this instance shall include, but is not limited to,
multiple protests with a calendar year by the same vendor which are found to be without
merit, protests intended to delay or mislead the Public School System. and protests by the

same vendor which repeatedly do not adhere to the Public School System’s Procurement

Regulations. The Commissioner shall hold a protest bond for at least thirty days after the

date of the final determination of the protest.
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PROPOSED CHANGE #16

§ 60-40-405(a) Appeals of Commissioner of Education’s Decisions to the Board

(a) Jurisdiction; Exhaustion of Remedies. A written appeal to the Appeal Committee
from a decision by the Commissioner of Education may be taken provided that the party
taking the appeal has first submitted a written protest to the Commissioner of Education
and otherwise fullycomplied with § 60-40-401, and the Commissioner of Education has
denied the protest or has failed to act on the protest within the time provided. A decision

from a formal written appeal to the Appeal Committee is a prerequisite to any appeal,
petition, or complaint in the Superior Court.

PROPOSED CHANGE #17

§ 60-40-405(c) Appeals of Commissioner of Education’s Decisions to the Board

(c) An appeal from the Commissioner of Education’s decision must be received by the
Appeal Committee not later than five ten calendar days after the appellant received the
decision of the Commissioner of Education, or, in the event that the Commissioner of
Education has not decided the protest, within three ten calendar days from the date that the
Commissioner should have decided the protest pursuant to § 60-40-401. Any appeal
received after these time limits shall not be considered by the Appeal Committee unless
good cause is shown or unless the Appeal Committee determines that the appeal presents
issues significant to procurement practices that are not outweighed by the detriment to the
Public School System should be appeal be considered.

PROPOSED CHANGE #18

§ 60-40-505(a) Policy

(a) Inasure Ensure fair competitive access to Public School System procurement by
reasonable contractors; and

PROPOSED CHANGE #19

§ 60-40-560(b)(5) Authority to Debar or Suspend
(5) Any other cause that the Commissioner of Education determines to be so serious and
compelling as to effect responsibility as a Public School System contractor, including

debarment by another Publie—Schoel—Systern procurement entity within the
Commonwealth or federal government; and
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"PROPOSED CHANGE #1

§ 60-40-001 Purpose

(a) Interpretation. The regulations in this chapter shall be construed and applied to
promote their underlying purposes and policies.

(b) Purposes and Policies. The underlying purposes and policies of the regulations in
this chapter are:

(1) To provide for public confidence in the procedures followed in public procurement;
(2) To insure ensure the fair and equitable treatment of all persons who deal with the
procurement system of the Public School System:;

(3) To provide increased economy in Public School System procurement activities and
to maximize to the fullest extent practicable the purchasing value of public funds;

(4) To foster effective broad-based competition within the free enterprise system; and

(5) To provide safeguards for the maintenance of a procurement system of quality
andintegrity.

(6) To establish a system of procurement for the convenience of the Public School System
and protection of the taxpaying public, not for the benefit and enrichment of vendors.
Accordingly, nothing herein is meant to, nor shall it be interpreted to, create any substantive
or procedural right of any kind.

(7) Nothing herein shall be interpreted to reduce or affect in any particular instance the
authority, judgment, or discretion of the Board or Commissioner to control the Public

School System guaranteed by the CNMI Constitution and Commonwealth Code.

PROPOSED CHANGE #2

§ 60-40-020 Application of Regulations

Except as otherwise specified by law, the regulations in this chapter apply to every
expenditure of Public School System funds irrespective of source, including federal
assistance monies and Covenant funds, which are not subject to federal procurement
requirements. These regulations donot apply to contracts between the government and its
political subdivisions or other governments. Nothing in these regulations shall be
construed to prevent any governmental body or political subdivision from complying with
the terms and conditions of any grant, cooperative agreement or memoranda of

understanding. The regulations in this subchapter do not apply to employment contracts
or contracts for personal services under an excepted service.

PROPOSED CHANGE #3

§ 60-40-045 Public Access to Procurement Information

Procurement information shall be a matter of public record and shall be available for
public inspection. Procurement information may be kept confidential when necessary to
insure ensure proper bidding procedures. This decision shall be made only by the Board
of Education.
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- PROPOSED CHANGE #4
§ 60-40-110(b) Duties of the Chief

(b) Hear-all-appeals-ofprotests-and-disputes Sell, trade, or otherwise dispose of surplus
property belonging to and no longer needed by the Public School System;

PROPOSED CHANGE #5

§ 60-40-115(f) Contract Oversight

() The Public School System’s legal counsel shall certify the form and legal capacity of
every Public School System contract, change order, or purchase order. No-ceontractfor

PROPOSED CHANGE #6

§ 60-40-115(g) Contract Oversight

(g) The Personnel Officer shall not approve all-centracts—for-employment-or-personal
services;including excepted services-contraets-and contracts for services by an independent

contractor in a non-employment status.

PROPOSED CHANGE #7

§ 60-40-115(j) Contract Oversight

(j) No contract is effective against the Public School System until all the Public School
System officials whose signatures appear on the contract form have signed the contract.

Officials may withhold signing the contract for any reason deemed in the best interest of
the Public School System. A contract shall contain a right to audit records clause.

PROPOSED CHANGE #8

§ 60-40-205(b) Competitive Sealed Bidding

(b) Public Notice. (1) Adequate public notice of the invitation for bids shall be given a
reasonable time prior to the date set forth for the opening of bids. Publication of notice
shall beon the Public School website over a continuous period of four weeks shall be
deemed to be adequate notice.

(2) If the Chief determines that a shorter advertisement period is reasonable and necessary,

such shortened time is allowable. Such shortened period shall allow vendors a reasonable
opportunity to respond considering the circumstances of the procurement, such as its
complexity and urgency. The advertisement period shall never be less than 7 calendar
days.

(3) The Chief may extend an advertisement period by not more than 60 calendar days
should circumstances warrant, considering factors such as the degree of urgency,
complexity, expected increase of vendor participation, anticipated extent of
subcontracting, the geographic distribution of vendors, and the like.
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PROPOSED CHANGE #9
§ 60-40-210(b) Small Purchases
(b) Purchases not exceeding $500-:00 $1,000.00 may be made without securing bids or
price quotations if the Chief of Procurement and Supply considers the price reasonable.
Such determination shall be made in writing and shall indicate:

0)) the reason why price quotations were not sought;

(2) the utility of the purchase;

3 an explanation of why the price is reasonable under the circumstances.

PROPOSED CHANGE #10

§ 60-40-210(d) Small Purchases

(d) Bidding is not required but is encouraged for procurement under $16;609 $25.000.
Price quotations from at least three vendors must be obtained and the selection based on
competitive price and quality for procurement valued at under $19;600 $25.000. Any
price quotations obtained must be written, documented, and submitted to the Chief for
approval. However, if it is an emergency and three price quotations are not practicable,
the purchase shall function as an emergency procurement and follow § 60-40-220.

PROPOSED CHANGE #11

§ 60-40-215(a) Sole Source Procurement

(a) A contract may be awarded for a supply, service, instructional materials or
construction item without competition when; _ (1) the Chief determines in writing that
there is only one source for the required supply, service or construction item; (2) the

purpose is to obtain expert witnesses for litigation; (3) the purpose is to obtain legal

services: (4) the purpose is to obtain the services provided by lecturers, speakers, trainers,

or facilitators when the vendor uses specialized training methods or techniques or has
expertise in the subject matter; or (5) the purpose is to purchase registration or workshop

fees for conferences or training.

PROPOSED CHANGE #12

§ 60-40-225(f) Competitive Sealed Proposals

(f) Discussion with Responsible Offerors and Revisions to Proposals. As provided in the
request for proposals, discussions may be conducted with responsible offerors who submit
proposals determined to be reasonably susceptible of being selected for award for the
purpose of clarification and to insure ensure full understanding of, and responsiveness to,
solicitation requirements. Offerors shall be accorded fair and equal treatment with respect
to any opportunity for discussion and revision of proposals and such revisions may be
permitted after submission and prior to award for the purpose of obtaining the best and
final offers. In conducting discussions there shall be no disclosure of any information
derived from proposals submitted by competing offerors.
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' PROPOSED CHANGE #13
§ 60-40-235 Cancellation
An invitation for bids or request for proposals may be cancelled and any and all bids or
proposalsmay be rejected, when such action is determined by the Chief Procurement &
Supply and approved by the Commissioner of Education to be in the best interests of the
Public School System based on:

(a) Inadequate or ambiguous specifications contained in the solicitation;

(b) Specifications which have been revised;

(c) Goods or services being procured which are no longer required;

(d) Inadequate consideration given to all factors of cost to the Public School
System in thesolicitation;

(e) Bids or proposals received indicated that the needs of the Public School System
can becertified by a less expensive good or service;

® All offers with acceptable bids or proposals received are at unreasonable prices;
oF

(g) Bids were collusive; or

(h) Any other reason cancellation is determined to be in the best interest of the Public
School System.

PROPOSED CHANGE #14

§ 60-40-310 Computer Software

(a) Notwithstanding any other provision of these regulations, commercial computer
software, including documentation, warranties, subscriptions, and related component may
be procured pursuant to this part.

(b) Commercial computer software, including commercial computer software
documentation and cloud computing services, may be acquired under a license customarily
provided to the public to the extent such license is lawful and satisfies PSS’s needs.

(¢) In acquiring commercial software, PSS shall not generally require contractors to: (1)
Furnish technical information related to commercial computer software or commercial
computer software documentation that is not customarily provided to the public;

(2) Transfer intellectual property rights or otherwise relinquish to, or otherwise provide,
the System the rights to use, modify, reproduce, release, perform, display, or disclose
commercial computer software or commercial computer software documentation, except

as mutually agreed to by the parties. With regard to commercial computer software and
commercial software documentation, PSS shall have only those rights specified in the

license therefor.

(d) Competitive bidding, or competitive procurement is not required for commercial
software, including Software-as-a-Service, upon a showing that: (1) The software is
advertised for sale to the public at prices which are readily determinable from public
sources, including but not limited to, sources on the internet; (2) Proof of contemporaneous
pricing which is available to CNMI purchasers is supplied in the contract package; and (3)
The prices being compared are within 10% of the pricing selected, or the selected vendor
will provide support for the software of a value which compensates for the difference in

price.
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' (¢) Competitive bidding or competitive procurement is not required with respect to
software for the following:
(1) _Software purchased is an updated version of software previously purchased:

(2) An extension of the license for previously purchased software;

(3) An extension of maintenance services for previously purchased software; and

(4) Computer hardware maintenance agreements for existing equipment.

(f) Contracts for extensions of maintenance service agreements, license renewals, or
updates to previously purchased software as provided for in § 60-40-310(e) may proceed
as a new sole source contract, or small purchase, as provided for in these Regulations.

(2) The purchase of computer hardware, software, and/or related services, which is/are
purchased pursuant to a US General Services Administration (GSA) or CNMI Government
blanket contract that was negotiated by the federal or CNMI government, is presumptively

concluded to follow the competitive procurement requirements of these Regulations. This
presumption applies not only to commercially available products, but also to products
which are designed. manufactured and/or assembled according to GSA specifications.

PROPOSED CHANGE #15
§ 60-40-401(a)(1) Protests to the Commissioner of Education

(a) General

(N (i) Any actual or prospective bidder, offeror, or contractor who asserts a claim or
asserts thatit has been is aggrieved or will be aggrieved in connection with the solicitation
or award of a contract may shall protest to the Commissioner of Education. A formal
written protest to the Commissioner is a prerequisite to any appeal per § 60-40-405 or
petition or complaint in the Superior Court. The protest shall be received by the
Commissioner of Education in writing prior to the award of a contract. For competitive
sealed bids and competitive sealed proposals, protests shall not be submitted before the
issuance of a notice of intent to award. The written protest shall state fully the factual and
legal grounds for theprotest. Any argument, claim, or theory not presented to the
Commissioner or presented with insufficient factual or legal support is deemed waived
and abandoned.

(ii) Protest Bond. A protest bond executed by a surety company authorized to do business
in the Commonwealth, or a check payable to the CNMI Public School System, in an
amount equal to at least fifteen percent of the protestor’s bid price or offer. in a form and
substance that is acceptable to the Commissioner shall be delivered to the Commissioner
at the time of filing a protest. The protest bond shall be immediately payable to the Public

School System. or the check may be cashed by the System, upon a decision by the
Commissioner or Appeal Committee, if the Commissioner’s decision is appealed, that a
protest or appeal has been brought or pursued in bad faith: or does not state on its face a
valid basis for protest. Bad Faith in this instance shall include, but is not limited to,
multiple protests with a calendar year by the same vendor which are found to be without
merit, protests intended to delay or mislead the Public School System, and protests by the

same vendor which repeatedly do not adhere to the Public School System’s Procurement
Regulations. The Commissioner shall hold a protest bond for at least thirty days after the

date of the final determination of the protest.
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PROPOSED CHANGE #16

§ 60-40-405(a) Appeals of Commissioner of Education’s Decisions to the Board

(a) Jurisdiction; Exhaustion of Remedies. A written appeal to the Appeal Committee
from a decision by the Commissioner of Education may be taken provided that the party
taking the appeal has first submitted a written protest to the Commissioner of Education
and otherwise fullycomplied with § 60-40-401, and the Commissioner of Education has
denied the protest or has failed to act on the protest within the time provided. A decision

from a formal written appeal to the Appeal Committee is a prerequisite to any appeal,
petition, or complaint in the Superior Court.

PROPOSED CHANGE #17

§ 60-40-405(c) Appeals of Commissioner of Education’s Decisions to the Board

(c) An appeal from the Commissioner of Education’s decision must be received by the
Appeal Committee not later than five ten calendar days after the appellant received the
decision of the Commissioner of Education, or, in the event that the Commissioner of
Education has not decided the protest, within three ten calendar days from the date that the
Commissioner should have decided the protest pursuant to § 60-40-401. Any appeal
received after these time limits shall not be considered by the Appeal Committee unless
good cause is shown or unless the Appeal Committee determines that the appeal presents
issues significant to procurement practices that are not outweighed by the detriment to the
Public School System should be appeal be considered.

PROPOSED CHANGE #18

§ 60-40-505(a) Policy

(a) Insure Ensure fair competitive access to Public School System procurement by
reasonable contractors; and

PROPOSED CHANGE #19

§ 60-40-560(b)(5) Authority to Debar or Suspend
(5) Any other cause that the Commissioner of Education determines to be so serious and
compelling as to effect responsibility as a Public School System contractor, including

debarment by another Public—Sehool—System procurement entity within the
Commonwealth or federal government; and
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- PROPOSED CHANGE #1
§ 60-40-001 Purpose
(a) Interpretation. The regulations in this chapter shall be construed and applied to
promote their underlying purposes and policies.
(b) Purposes and Policies. The underlying purposes and policies of the regulations in
this chapter are:
(1) To provide for public confidence in the procedures followed in public procurement;
(2) To insure ensure the fair and equitable treatment of all persons who deal with the
procurement system of the Public School System;
(3) To provide increased economy in Public School System procurement activities and
to maximize to the fullest extent practicable the purchasing value of public funds;
(4) To foster effective broad-based competition within the free enterprise system; and
(5) To provide safeguards for the maintenance of a procurement system of quality
andintegrity.
(6) To establish a system of procurement for the convenience of the Public School System
and protection of the taxpaying public, not for the benefit and enrichment of vendors.
Accordingly. nothing herein is meant to, nor shall it be interpreted to, create any substantive
or procedural right of any kind.

(7) Nothing herein shall be interpreted to reduce or affect in any particular instance the

authority. judgment. or discretion of the Board or Commissioner to control the Public
School System guaranteed by the CNMI Constitution and Commonwealth Code.

PROPOSED CHANGE #2

§ 60-40-020 Application of Regulations

Except as otherwise specified by law, the regulations in this chapter apply to every
expenditure of Public School System funds irrespective of source, including federal
assistance monies and Covenant funds, which are not subject to federal procurement
requirements. These regulations donot apply to contracts between the government and its
political subdivisions or other governments. Nothing in these regulations shall be
construed to prevent any governmental body or political subdivision from complying with
the terms and conditions of any grant, cooperative agreement or memoranda of
understanding. The regulations in this subchapter do not apply to employment contracts

or contracts for personal services under an excepted service.

PROPOSED CHANGE #3

§ 60-40-045 Public Access to Procurement Information

Procurement information shall be a matter of public record and shall be available for
public inspection. Procurement information may be kept confidential when necessary to
insure ensure proper bidding procedures. This decision shall be made only by the Board
of Education.
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* PROPOSED CHANGE #4
§ 60-40-110(b) Duties of the Chief
(b) Hearall-appeals-ofprotests-and-disputes Sell, trade, or otherwise dispose of surplus
property belonging to and no longer needed by the Public School System;

PROPOSED CHANGE #5

§ 60-40-115(f) Contract Oversight

(f) The Public School System’s legal counsel shall certify the form and legal capacity of
every Public School System contract, change order, or purchase order. Ne-contractfor

days:
PROPOSED CHANGE #6
§ 60-40-115(g) Contract Oversight

(g) The Personnel Officer shall not approve all-centracts—for-employment-or—personal
semees—meluéng—e*eepted-seﬁaee&eeﬂﬁaetsmad contracts for services by an independent

contractor in a non-employment status.

PROPOSED CHANGE #7

§ 60-40-115(j) Contract Oversight

(j) No contract is effective against the Public School System until all the Public School
System officials whose signatures appear on the contract form have signed the contract.
Officials may withhold signing the contract for any reason deemed in the best interest of
the Public School System. A contract shall contain a right to audit records clause.

PROPOSED CHANGE #8

§ 60-40-205(b) Competitive Sealed Bidding

(b) Public Notice. (1) Adequate public notice of the invitation for bids shall be given a
reasonable time prior to the date set forth for the opening of bids. Publication of notice
shall beon the Public School website over a continuous period of four weeks shall be
deemed to be adequate notice.

(2) If the Chief determines that a shorter advertisement period is reasonable and necessary,
such shortened time is allowable. Such shortened period shall allow vendors a reasonable
opportunity to respond considering the circumstances of the procurement, such as its
complexity and urgency. The advertisement period shall never be less than 7 calendar
days.

(3) The Chief may extend an advertisement period by not more than 60 calendar days
should circumstances warrant, considering factors such as the degree of urgency,
complexity, expected increase of vendor participation, anticipated extent of
subcontracting, the geographic distribution of vendors, and the like.
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PROPOSED CHANGE #9
§ 60-40-210(b) Small Purchases
(b) Purchases not exceeding $560-60 $1.000.00 may be made without securing bids or
price quotations if the Chief of Procurement and Supply considers the price reasonable.
Such determination shall be made in writing and shall indicate:

Q)] the reason why price quotations were not sought;

(2) the utility of the purchase;

(3)  an explanation of why the price is reasonable under the circumstances.

PROPOSED CHANGE #10

§ 60-40-210(d) Small Purchases

(d) Bidding is not required but is encouraged for procurement under $+0;600 $25.000.
Price quotations from at least three vendors must be obtained and the selection based on
competitive price and quality for procurement valued at under $16;600 $25.000. Any
price quotations obtained must be written, documented, and submitted to the Chief for
approval. However, if it is an emergency and three price quotations are not practicable,
the purchase shall function as an emergency procurement and follow § 60-40-220.

PROPOSED CHANGE #11

§ 60-40-215(a) Sole Source Procurement

(a) A contract may be awarded for a supply, service, instructional materials or
construction item without competition when;__(1) the Chief determines in writing that
there is only one source for the required supply, service or construction item; (2) the
purpose is to obtain expert witnesses for litigation; (3) the purpose is to obtain legal
services; (4) the purpose is to obtain the services provided by lecturers, speakers, trainers,
or facilitators when the vendor uses specialized training methods or techniques or has
expertise in the subject matter: or (5) the purpose is to purchase registration or workshop

fees for conferences or training.

PROPOSED CHANGE #12

§ 60-40-225(f) Competitive Sealed Proposals

(f) Discussion with Responsible Offerors and Revisions to Proposals. As provided in the
request for proposals, discussions may be conducted with responsible offerors who submit
proposals determined to be reasonably susceptible of being selected for award for the
purpose of clarification and to insure ensure full understanding of, and responsiveness to,
solicitation requirements. Offerors shall be accorded fair and equal treatment with respect
to any opportunity for discussion and revision of proposals and such revisions may be
permitted after submission and prior to award for the purpose of obtaining the best and
final offers. In conducting discussions there shall be no disclosure of any information
derived from proposals submitted by competing offerors.
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- PROPOSED CHANGE #13
§ 60-40-235 Cancellation
An invitation for bids or request for proposals may be cancelled and any and all bids or
proposalsmay be rejected, when such action is determined by the Chief Procurement &
Supply and approved by the Commissioner of Education to be in the best interests of the
Public School System based on:

(a) Inadequate or ambiguous specifications contained in the solicitation;

(b) Specifications which have been revised;

(c) Goods or services being procured which are no longer required;

(d) Inadequate consideration given to all factors of cost to the Public School

System in thesolicitation;
(e) Bids or proposals received indicated that the needs of the Public School System
can becertified by a less expensive good or service;

® All offers with acceptable bids or proposals received are at unreasonable prices;
or

(8 Bids were collusive; or

(h) Any other reason cancellation is determined to be in the best interest of the Public

School System.

PROPOSED CHANGE #14

§ 60-40-310 Computer Software

(a) Notwithstanding any other provision of these regulations, commercial computer
software, including documentation, warranties, subscriptions, and related component may
be procured pursuant to this part.

(b) Commercial computer software, including commercial computer software
documentation and cloud computing services, may be acquired under a license customarily
provided to the public to the extent such license is lawful and satisfies PSS’s needs.

(c) In acquiring commercial software, PSS shall not generally require contractors to: (1)
Furnish technical information related to commercial computer software or commercial
computer software documentation that is not customarily provided to the public;

(2) Transfer intellectual property rights or otherwise relinquish to, or otherwise provide,
the System the rights to use, modify, reproduce, release, perform, display, or disclose
commercial computer software or commercial computer software documentation, except

as mutually agreed to by the parties. With regard to commercial computer software and
commercial software documentation, PSS shall have only those rights specified in the

license therefor.

(d) Competitive bidding, or competitive procurement is not required for commercial
software, including Software-as-a-Service, upon a showing that: (1) The software is
advertised for sale to the public at prices which are readily determinable from public
sources, including but not limited to, sources on the internet; (2) Proof of contemporaneous

pricing which is available to CNMI purchasers is supplied in the contract package: and (3)
The prices being compared are within 10% of the pricing selected, or the selected vendor

will provide support for the software of a value which compensates for the difference in

price.
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- (e) Competitive bidding or competitive procurement is not required with respect to
software for the following:

(1) Software purchased is an updated version of software previously purchased;

(2) An extension of the license for previously purchased software;

(3) An extension of maintenance services for previously purchased software; and

(4) Computer hardware maintenance agreements for existing equipment.

(f) Contracts for extensions of maintenance service agreements, license renewals, or
updates to previously purchased software as provided for in § 60-40-310(e) may proceed
as a new sole source contract, or small purchase, as provided for in these Regulations.

(g) The purchase of computer hardware, software. and/or related services, which is/are
purchased pursuant to a US General Services Administration (GSA) or CNMI Government

blanket contract that was negotiated by the federal or CNMI government, is presumptively
concluded to follow the competitive procurement requirements of these Regulations. This

presumption applies not only to commercially available products, but also to products
which are designed, manufactured and/or assembled according to GSA specifications.

PROPOSED CHANGE #15
§ 60-40-401(a)(1) Protests to the Commissioner of Education

(a) General

¢)) (1) Any actual or prospective bidder, offeror, or contractor who asserts a claim or
asserts thatit has been is aggrieved or will be aggrieved in connection with the solicitation
or award of a contract may shall protest to the Commissioner of Education. A formal
written protest to the Commissioner is a prerequisite to any appeal per § 60-40-405 or
petition or complaint in the Superior Court. The protest shall be received by the
Commissioner of Education in writing prior to the award of a contract. For competitive
sealed bids and competitive sealed proposals, protests shall not be submitted before the
issuance of a notice of intent to award. The written protest shall state fully the factual and

legal grounds for theprotest. Any argument, claim, or theory not presented to the
Commissioner or presented with insufficient factual or legal support is deemed waived
and abandoned.

(ii) Protest Bond. A protest bond executed by a surety company authorized to do business
in the Commonwealth, or a check payable to the CNMI Public School System, in an
amount equal to at least fifteen percent of the protestor’s bid price or offer, in a form and
substance that is acceptable to the Commissioner shall be delivered to the Commissioner
at the time of filing a protest. The protest bond shall be immediately payable to the Public
School System, or the check may be cashed by the System, upon a decision by the
Commissioner or Appeal Committee, if the Commissioner’s decision is appealed, that a
protest or appeal has been brought or pursued in bad faith; or does not state on its face a
valid basis for protest. Bad Faith in this instance shall include, but is not limited to,
multiple protests with a calendar year by the same vendor which are found to be without
merit, protests intended to delay or mislead the Public School System, and protests by the
same vendor which repeatedly do not adhere to the Public School System’s Procurement
Regulations. The Commissioner shall hold a protest bond for at least thirty days after the
date of the final determination of the protest.
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PROPOSED CHANGE #16

§ 60-40-405(a) Appeals of Commissioner of Education’s Decisions to the Board

(a) Jurisdiction; Exhaustion of Remedies. A written appeal to the Appeal Committee
from a decision by the Commissioner of Education may be taken provided that the party
taking the appeal has first submitted a written protest to the Commissioner of Education
and otherwise fullycomplied with § 60-40-401, and the Commissioner of Education has
denied the protest or has failed to act on the protest within the time provided. A decision

from a formal written appeal to the Appeal Committee is a prerequisite to any appeal,
petition, or complaint in the Superior Court.

PROPOSED CHANGE #17

§ 60-40-405(c) Appeals of Commissioner of Education’s Decisions to the Board

(c) An appeal from the Commissioner of Education’s decision must be received by the
Appeal Committee not later than five ten calendar days after the appellant received the
decision of the Commissioner of Education, or, in the event that the Commissioner of
Education has not decided the protest, within three ten calendar days from the date that the
Commissioner should have decided the protest pursuant to § 60-40-401. Any appeal
received after these time limits shall not be considered by the Appeal Committee unless
good cause is shown or unless the Appeal Committee determines that the appeal presents
issues significant to procurement practices that are not outweighed by the detriment to the
Public School System should be appeal be considered.

PROPOSED CHANGE #18

§ 60-40-505(a) Policy

(a) Insure Ensure fair competitive access to Public School System procurement by
reasonable contractors; and

PROPOSED CHANGE #19

§ 60-40-560(b)(5) Authority to Debar or Suspend
(5) Any other cause that the Commissioner of Education determines to be so serious and
compelling as to effect responsibility as a Public School System contractor, including

debarment by another Public—Schoel—System procurement entity within the
Commonwealth or federal government; and
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March 13, 2021.2 On March 11, 2021, the American Rescue Plan Act of 2021 (“ARPA”) extended
the programs to September 6, 2021. The CNMI Department of Labor is charged with the responsibility
in administering the above-mentioned programs in the CNMI in accordance to applicable law.* The
CNMI Department of Labor Administrative Hearing Office has been designated to preside over
appeals of agency decisions.
Upon review of the records, Appellant’s appeal of the Determination is timely filed. Accordingly,
Jurisdiction is established.
III. PROCEDURAL BACKGROUND & ISSUES
Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. On
December 19, 2022, the Department issued a Disqualifying Determination, effective from August 1,
2021 to August 28, 2021. On December 29, 2022, Appellant filed the present appeal and the matter
was scheduled for a hearing. As stated in the Notice of Hearing, the issues on appeal are: (1) whether
Appellant is eligible for PUA; and (2) whether an overpayment occurred and funds should be returned.
IV.  FINDINGS OF FACT
In consideration of the evidence provided and credibility of witnesses’ testimony, the undersigned
issues the following findings of fact:
1. Prior to the COVID-19 pandemic, Appellant, a citizen of the U.S. or U.S. territory, was self-
employed as a gig entertainer.’
2. Due to the impact of the COVID-19 pandemic, Appellant’s work hours and income were
reduced.®
3. On or around October 24, 2020, Appellant submitted an initial application for benefits under
the PUA and FPUC programs administered by the Department.” In her initial application,®
Appellant self-certified under penalty of perjury that:
a. Her employment was directly affected by COVID-19 because her place of
employment closed as a direct result of the COVID-19 public health emergency; and

3 See Consolidated Appropriations Act, 2021, Division N, Title II, Subtitled A (“Continued Assistance foy
Unemployed Workers Act of 2020” or “Continued Assistance Act”).

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance
5 See Exhibits 3-4.

¢ See Exhibits 3-4.

7 Exhibit 1.

8 ld.
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b. She last performed work on March 26, 2020.
On or around February 27, 2021, Appellant submitted additional application’ for
unemployment benefits.'® In this application, Appellant self-certified to the same claims.
In each of these applications,'' Appellant acknowledged that it is her responsibility to read the
PUA Benefit Rights Information Handbook (“Handbook”)'? and any other official written
material provided. Notably, the Handbook was publicly available throughout the program and
included important information regarding program requirements and processes—including
appeals process. Moreover, the Department issued a number of press releases'? to clarify the
appeals process and directed claimants to the BRI Handbook and applicable forms.
Additionally, the Department issued a number of press releases to clarify the work search
contact requirement.
In support of her continuing claims, Appellant submitted to the Department her Record of
Contacts Made for Work.'
On December 19, 2022, the Department issued a Determination'® disqualifying Appellant
from benefits effective August 1, 2021 to August 28,2021 because Appellant failed to comply
with the requirement to conduct three work search contacts per week claimed.
On December 29, 2022, the Appellant filed an appeal of that Determination.'®
Upon filing the Appeal, the matter was scheduled for an Administrative Hearing.!?
As discussed during the Administrative Hearing and in her Request to Appeal Form,'®
Appellant was appealing the Department’s Determination only because her accountant
explained that she may still receive PUA relief.
Appellant conducted work search contacts only on September 3, 2021.'° By her own
testimony and admission, Appellant did not conduct any other work search contacts and she

has no other records.

? See Exhibit 2.
10 See id.

11 Exhibits 1-2.
12 Exhibit 12.

13 See Exhibits 10-11.
14 See Exhibit 5.
15 Exhibit 6.

16 See Exhibit 7.
17 See Exhibit 8.
18 Exhibit 6.

19 See id,
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12. With respect to the overpayment issue, the Department’s Benefit Payment Control Unit

conducted further review and confirmed that no overpayment occurred in this case.?’
V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. From August 1 to 28, 2021, Appellant is not able and available to work in the CNMI
because she did not meet the requirement for a minimum of three work search contacts
for each of these claimed weeks.

In accordance with the CARES Act, an individual must be able and available to work in the CNMI
during the week that benefits are claimed. “An individual shall be deemed able and available for work
. . . if the individual is able and available for suitable work during the customary work week of the
individual's customary occupation which falls within the week for which a claim is filed.”?' “An
individual shall be deemed able to work if the individual has the physical and mental ability to perform
the usual duties of the individual’s customary occupation or other work for which is the individual is
reasonably fitted by training and experience.”?? “An individual shall be deemed available for work
only if the individual is ready and willing to accept employment for which the individual is reasonably
fitted by training and experience. The individual must intend and wish to work, and there must be no
undue restrictions either self-imposed or created by force of circumstances which prevent the
individual from accepting employment.”?*

Effective June 13, 2021, Hawaii reinstated the work search requirement for all PUA claimants.
Specifically, “[a]n individual may be considered available for work any week in which the individual
has met the work search requirement.”?* Because the CNMI follows Hawaii state law with respect to
unemployment benefits, CNMI claimants must “make a minimum of three work search contacts each
week, unless® otherwise provided” to demonstrate availability.?® With respect to work search
contacts, “the [claimant] shall maintain a record of all work search contacts and may be required to

submit such records upon request by the Department.”’ Activities that are considered “work search

20 See Exhibit 9.

21 HAR § 12-5-35(a)

2 HAR § 12-5-35(a)(1) (emphasis added).

2 HAR § 12-5-35(a)(2) and (b) (emphasis added).
24 HAR § 12-5-35(c).

%5 See HAR §12-5-35(c)(4).

26 HAR §12-5-35(c)(1).

27 HAR §12-5-35(c)(2).
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contacts” include: (1) registering for work at the Department, other employment agency, or work
placement program; (2) apply for work, submitting resumes, or interviewing with potential employers;
(3) attending job search seminars or relevant employment seminars; or (4) other similar work search
activities which are generally made by individuals in a similar occupation who are genuinely
interested in obtaining work.2® Ultimately, a claimant who fails to make a minimum of three work
search contacts each week is not available for work and may be held ineligible for benefits.?

Here, it is Appellant’s responsibility to be informed about the program by reading the Handbook
and other official written material regarding the program, including press releases and newspaper
articles regarding the work search requirements. It is also Appellant’s responsibility to provide true,
accurate, and complete answers in her applications and weekly certifications, including completing
and maintaining her Record of Contacts and Work Search History and retaining documentation to
show that she conducted the work search contacts. The undersigned finds that the Department
demonstrated that Appellant was provided with information and instructions on the requirement,
including keeping accurate records for the weeks claimed. Ultimately, based on the evidence and
testimony presented, including Appellant’s own admission that she conducted work searches only on
September 3, 2021, the undersigned finds that Appellant failed to comply with the work search
requirement for the claimed weeks from August 1, 2021 to August 28, 2021. Accordingly, based on
the applicable law and available evidence, the undersigned finds that Appellant was not able and
available to work for the period of August 1 to 28, 2021 because she failed to conduct the required
three work search contacts.

VL. DECISION

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Disqualifying Determination, dated December 19, 2022,

is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits from August 1, 2021 to

August 28, 2021.

If a party is aggrieved by this Order and would like to contest the decision, he or she must submit

a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The written

request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The

28 AR §12-5-35(c)(3).
2 HAR §12-5-35(c)(5).
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I || written request must be submitted to the Administrative Hearing Office, either in person at Building
2 || #1357, Mednilla Avenue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov.mp.
3 In the event a request to reopen the decision is granted, the matter shall be scheduled for a
4 || subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant still
5 || disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior
6 (| Court under the local Administrative Procedures Act within 30 days. See 1 CMC § 9112. All forms,
7 || filings fees, and filing deadlines for judicial review will be as established by the applicable law and
8 || court rule.
9 So ordered this 25th day of April, 2023.
10 /s/
1 CATHERINE J. CACHERO
Administrative Hearing Officer
12
13 List of Documents Admitted into Evidence
14 The following documents were admitted into evidence:
15 1. Exhibit 1: Copy of Appellant’s Application Snapshot (new), filed October 24, 2020;
16 2. Exhibit 2: Copy of Appellant’s Application Snapshot (reopen), filed February 27, 2021;
17 3. Exhibit 3: Copies of Appellant’s 5 Self-Certification Letters (various dates)
18 4. Exhibit 4: Copies of Employment Certification Letters from Commonwealth Council for Arts
19 and Culture;
20 5. Exhibit 5: Copy of Appellant’s Record of Contacts Made for Work (2 pages) (all conducted on
21 September 3, 2021)
22 6. Exhibit 6: Copy of Department’s Disqualifying Determination, dated December 19, 2022
23 (effective August 1, 2021 to August 28, 2021);
24 7. Exhibit 7: Copy of Appellant’s Request to file an Appeal, filed December 29, 2022;
25 8. Exhibit 8: Copy of the Notice of Hearing, issued December 29, 2022;
26 9. Exhibit 9: Copy of Email from Department’s Benefit Payment Control Unit, dated February 28,
27 2023 (confirming no overpayment).
28 10. Exhibit 10: Copy of Department’s Press Release FAQ: PUA Work Search Requirement
29 11. Exhibit 11: Copy of Newspaper Articles re: Work Search Requirement posted on Marianas
30 Variety & Saipan Tribune on July 22, 2021; and
z; 12. Exhibit 12: Copy of Benefits Rights Information Handbook.
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The matter was scheduled for a Hearing but Complainant had already departed the CNMI. Since
the undersigned required’ the parties to be personally present to pursue their claims and testify,
the matter remained pending because Complainant was off-island due to travel restrictions® during
the height of the pandemic.

After motion filings, discovery, and a number of continuances, ’ the matter was scheduled for
an Administrative Hearing on February 22, 2023.% The scheduling order was issued with adequate
notice and properly served on October 4, 2022. The scheduling order also indicated that absent
extraordinary circumstances, similar requests for continuances based on the parties’ inability to
prioritize, prepare, and pursue this case, would no longer be granted and failure to appear may
result in default judgement, dismissal, or other administrative remedies.

Nonetheless, on February 1, 2023, the parties filed a Stipulation to Continue Hearing—despite
advance notice of the hearing— because Respondent’s counsel scheduled to go off island and
Respondent had employment obligations in Oklahoma. Complainant did not contest the
continuance. On February 14, 2023, the undersigned found the stipulation to be dilatory and
denied the parties’ stipulation. On February 21, 2023, Respondent filed a notice that he is unable
to personally attend and not going to proceed with the hearing.

Based on the reasons discussed above, both parties failed to personally appear to the hearing.
During the February 22, 2023 hearing, Complainant’s counsel explained that the cost of travel

exceeded the requested damages of this case and Complainant now has no intention of returning

3 See Order Requiring Party Presence and Testimony to be Made within the CNMI (March 16, 2021).

§ While travel to the CNMI is regularly costly and difficult, the travel restrictions during the pandemic imposed more
of a burden. Depending on the date and route, travel restrictions could include a battery of vaccination, testing,
quarantine and associated out-of-pocked costs. Additionally, the fear of exposure, possibility of illness, and
suspension of flights exacerbated the already difficult circumstances.

7 Notably, the undersigned has granted approximately ten continuances and extensions due to other court hearings,
off-island schedules, and inability to travel during COVID-19. See June 6, 2019 Order granting a continuance because
Respondent’s counsel would be off-island; see also June 15, 2019 Order granting a continuance because
Respondent’s counsel would be off-island; see also November 16, 2020 Order granting a continuance because
Complainant could not return to CNMI due to COVID-19 travel restrictions; see also February 10, 2021 Order
granting an extension and continuance to finalize arrangements for legal representation; see also March 16, 2021
Order rescheduling hearing due to a conflict in court schedules and increase in COVID-19 cases; see also September
10, 2021 Order granting a continuance because Respondent’s counsel would be off-island; see also March 3, 2022
Order granting a continuance because Respondent’s counsel would be off-island; see also March 29, 2022 Order
granting a continuance due to scheduling conflicts with Respondent’s counsel; see also May 9, 2022 Order granting
an extension to respond to the second amended complaint; see also October 4, 2022 Order granting parties’ stipulation
to reschedule the hearing due to scheduling conflicts.

8 See Order Continuing Hearing (issued October 4, 2022) (The Administrative Hearing set for October 27, 2022
was rescheduled to February 22, 2023).
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to the CNMI. Counsel also confirmed that Complainant was aware that failure to appear could
result in dismissal.

On February 24, 2023, the parties were ordered to show cause as to why this case should not
be dismissed pursuant to NMIAC § 80-20.1-485(a). On April 14, 2023, Complainant filed a
response stating that it would be manifestly unjust and a denial of due process if Complainant
were not allowed to proceed remotely.” Complainant also argued that the case should be decided
on its merits considering the allegations and supporting documents. On April 14, 2023,
Respondent argued that the Administrative Hearing Office must dismiss the case as Complainant
has failed to establish good cause for failure to appear and the delayed prosecution and increasing
attorneys’ fees and costs adversely affected Respondent.

III. DISCUSSION

As further discussed below and in consideration of the parties’ arguments and applicable law,
the undersigned finds that dismissal for failure to attend the scheduled hearing is appropriate.

1. The undersigned declines to reconsider its March 16,2021 Order disallowing remote

hearings for this case.

The undersigned recognizes that the Administrative Hearing Office “may conduct a hearing
telephonically or by video conference.” NMIAC 80-20.1-480(b) (emphasis added). In practice,
this authority is generally limited to accommodating parties on other islands within the CNMIL.
As emphasized above, the decision to conduct hearings telephonically or by video conference is
discretionary.'?

On March 16, 2021, upon full consideration of the circumstances of this case and this office’s
limits in authority and jurisdiction, the undersigned ultimately declined!' to utilize this

discretionary authority for remote hearings to: (1) accommodate parties who have exited the

® Notably, procedural due process does not require a specific process or preferred course of procedure. It simply
requires notice and a meaningful opportunity to respond. Here, Complainant had four months advance notice and a
hearing was scheduled for Complainant to be fully heard. Complainant failed to appear. Due process was afforded
to Complainant.

1° Decisions about whether and how to organize and conduct proceedings remotely are for the courts to make. Local
needs, conditions, and capabilities must govern. One size does not fit all. Unlike other courts who have been able to
successfully transition to remote hearings during the COVID-19 pandemic, the Administrative Hearing Office
experienced difficulty in effectively conducting remote proceedings due to: (1) broadband limitations; (2) lack of IT
staff and technology; and (3) uncontrollable or unprepared parties. Further, unlike other courts, the Administrative
Hearing Office has limited jurisdiction and questionable authority to conduct hearings outside of the CNMI.

' See Order Requiring Party Presence and Testimony to be Made Within the CNMI (March 16, 2021).
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CNMI; or (2) allow parties to bypass potential default for failure to appear. To do so would
contradict and potentially negate applicable regulations. See NMIAC § 80-20.1-485(b) (“A
dismissal may be entered against any person who has left the CNMI and has been absent for six
months or more without having notified the Administrative Hearing Office of their contact
information.”); see also NMIAC § 80-20.1-480 (1) (“Except for good cause shown, failure of a
party to appear at a hearing after timely being served notice to appear shall be deemed to constitute
a waiver of any right to pursue or contest the allegations in the complaint.”). Further, the
undersigned found that receiving party testimony from outside the CNMI would improperly
enlarge the Administrative Hearing Office’s authority and jurisdiction.!? Instead, to ensure access
to justice and provide an opportunity to meaningfully participate, the undersigned: (1) scheduled
hearings based on the parties’ confirmed availability; (2) granted an extraordinary number of
continuances and extensions; and (3) provided over four months of advance notice of the
scheduled Administrative Hearing so that parties’ and counsel could adequately prepare and make
the necessary arrangements.

During the scheduled hearing, the undersigned heard arguments to reconsider its previous
Order Requiring party Presence and Testimony to be Made within the CNMI. However, this oral
motion to reconsider is untimely'® and the undersigned declines to reopen the issue as the
circumstances weighing against remote hearings have not changed.

2. Complainant fails to establish good cause for failure to appear to the scheduled

hearing.

“A dismissal may be entered against any party failing, without good cause, to appear at a
hearing.” NMIAC § 80-20.1-485(b).

Complainant filed a notice that he would not be appearing just one day before the scheduled
hearing. Complainant chose not to appear for the scheduled hearing because the cost of traveling
to the CNMI exceeded the amount of damages requested in this case. Further, during the
scheduled hearing, counsel clarified that Complainant no longer has any intention to return to the
CNML
"

12 See Northern Marianas College v. Civil Service Commission, 2006 MP 4 9 10; see also Semen v. Aldan,2 CR
916, aff’d, 3 CR 152 (DNMI App. Div. 1987).
13 See NMIAC § 80-20.1-615.
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1 Notably, this reasoning is different from prior circumstances which included factors beyond
5 Complainant’s control — such as the COVID-19 pandemic and suspension of flights. At the time
of this hearing, the COVID-19 impact on overall travel and operations reduced tremendously.
. Given the COVID-19 trends, the public health emergency declaration was set to expire on May
4 11, 2023. Further, flights have returned and at the time of the scheduled hearing, a direct route
3 || from Japan to Saipan was available.
6 While the undersigned recognizes the financial burden in pursuing claims, Complainant’s
7 || reasoning is insufficient to establish good cause in this case. First, this hearing date was scheduled
8 || approximately four months in advance, based on the parties’ confirmed availability, and
9 ||representations that such time would be sufficient to return to the CNMI. Nonetheless, the
10 ||undersigned only received notice for non-appearance a day before the hearing. Second, the rising
1 cost in travel is no more significant than the cost of attorneys’ fees and extended litigation on both
1 sides. Ultimately, Complainant chose not to appear. Accordingly, Complainant fails to establish
good cause for failure to appear.
13 IV. CONCLUSION
14 Accordingly, this matter is hereby DISMISSED pursuant to NMIAC § 80-20.1-485(b). Any
15 person or party aggrieved by this Order may appeal to the Secretary by filing the Notice of Appeal
16 || form and filing fee with the Administrative Hearing Office within fifteen (15) calendar days from
17 || the date of this Order.'*
18
19 So ordered this 16th day of May, 2023.
20 /s/
21 JACQUELINE A. NICOLAS
Chief Administrative Hearing Officer
22
23
24
25
26
27
' The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the
28 |{ Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fee.
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After the Dismissal, on March 23, 2023, the Complainant timely filed a Notice of Appeal
of the Dismissal stating his reason to stay was due to the fear of persecution if returned to his
home country (China) and he is currently staying and applying for asylum status.

IL LEGAL STANDARD

“An appeal is commenced by filing a notice of appeal on the standard form provided by the
Department and payment of the fee...” NMIAC 80-20.1-490(a). “The record before the Secretary
consists of the complaint, pleadings filed, exhibits, and order of the hearing officer.” NMIAC §
80-20.1-490(c). “When the Secretary is exercising jurisdiction over appeals from final orders of
the Administrative Hearing office, the Secretary shall have all the powers and responsibilities of
a hearing officer. No hearing or oral argument on an appeal is required.” NMIAC 80-20.1 -490(d).
“In a review on appeal, the Secretary may restrict review to the existing record, supplement the
record with new evidence, hear oral argument, or hear the matter de novo pursuant to 1 CMC
§9109 and §9110. Upon completion of review, the Secretary shall affirm, reverse or modify the
findings, decision, or order of the hearing office.” NMIAC § 80-20.1-490(e).

1L DISCUSSION
Here, Appellant claimed unpaid wages and unlawful deductions against Appellee from

October 6, 2022 to November 7, 2022. Appellant also candidly indicated in the Intake and
Complaint packet and the Request to Proceed In Forma Pauperis document, that he entered the
CNMI as a tourist. InAppellant’s Notice of Appeal of the Dismissal, Appellant also stated his
reason for overstaying was due to the fear of persecution if returned to his home country (China)
and he is currently applying for asylum status. For the reasons stated below, the undersigned finds
the Administrative Hearing Officer’s decision was proper.

1. Appellant fails to establish jurisdiction over the subject matter on appeal.

Here, based on applicable law, the Administrative Hearing Office does not have jurisdiction
with respect to Appellant’s claims against Appellee. See NMIAC § 80-20.1-450(e) (“The
Administrative Hearing Office does not have jurisdiction with respect to the claims of tourists.
Those claims are pursued in the Commonwealth Superior Court.”). “It is the intent of the
legislature that the [Commonwealth Employment Act of 2007] shall not apply to persons admitted
to the Commonwealth as tourists, or to persons employed illegally...it is the intent of the
Legislature that...illegally employed be prohibited from using the terms of this Act to receive or
avail themselves of a legal right or benefit..” PL 15-108. The Appellant admitted that he is a
foreign national who entered the CNMI as a tourist in 2019. Appellant also stated that he never

obtained a visa or any other legal authorization to stay and work in the CNMI. Accordingly,
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1 Appellant was a tourist and he was not lawfully employed by Appellee. Thus, the AHO does not
5 have jurisdiction over Appellant’s claims and dismissal by the Administrative Hearing Officer
was proper and warranted.

3 Iv.  CONCLUSION
4 Accordingly, pursuant to NMIAC § 80-20.1-490(e), the Administrative Hearing Officer’s
> || decision is AFFIRMED,
6 This Order constitutes a FINAL AGENCY DECISION. In the event a party is aggrieved by
7 || this Order and would like to dispute or contest this decision, said party may seek judicial review
8 || with the CNMI Superior Court under the local Administrative Procedures Act. See 1 CMC §
o 9112. All forms, filing fees, and filing deadlines for judicial review will be as established by the

10 applicable law and court rule.

:; So ordered this 1st day of May, 2023. Q ;
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14 Secretary of Labor
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1 wrongful termination claim for failure to state a claim and the amount of damages. Lastly,
5 Enforcement did not initiate a compliance agency case and seek additional sanctions at this time
because they are still investigating compliance issues.?
3
Based on above and the applicable law:
4 . IR e
1. The claim for wrongful termination is dismissed;>
5 2. Judgment is entered against Respondent for unlawful deductions; 4 and
6 3. Complainant is awarded $2,156.11 in damages.
g
7 Respondent shall pay the judgment, in full, by check or money order to Complainant. Payment
8 [[shall be delivered to the Administrative Hearing Office, on or before June 2, 2023. The
9 || Administrative Hearing Office staff will inform the Complainant as soon as payment is ready for
10 || pick-up.
1 Any person or party aggrieved by this Order may appeal by submitting the Notice of Appeal
12 form and filing fee with the Administrative Hearing Office within fifteen (15) days from the date
of this Order.’
13
14 .
So ordered this 22nd day of May, 2023.
15
/s/
16 JACQUELINE A. NICOLAS
17 Chief Administrative Hearing Officer
18
19
20
21 |2 Nothing in this labor case is meant to preclude Enforcement from completing their investigation and initiating a
larger agency case within the applicable time frame.
22 ||3 Pursuant to 3 CMC § 4947(a), “the hearing officer may, after notice and an opportunity to be heard is provided to
the parties, dismiss sua sponte a complaint that the hearing officer finds to be without merit.” Pursuant to NMIAC §
23 1] 80-20.2-130(c), dismissal is warranted on the following grounds: (1) lack of jurisdiction over the subject matter; (2)
lack of jurisdiction over the person; (3) insufficiency of process; (4) insufficiency of service of process; and (5)
24 || failure to state a claim upon which relief can be granted. See also NMIAC § 80-20.10485(b). Here, Complainant
alleges insufficient facts to demonstrate a violation of CNMI labor laws and regulations as to his termination.
25 |4 Foreign national workers are to be paid biweekly in the lawful amount specified in the employment contract. See 3
CMC § 4931; see also NMIAC § 80-20.1-330(1). Employers shall not deduct wages in violation of Commonwealth
26 |[1aw.3CcMC § 4963. Any wage deductions must be made in accordance with the requirements under 3 CMC § 4931(g)
and NMIAC §80-20.1-330(m). In this case, the deductions labeled cash advances were not made in accordance to
27 || the aforementioned law.
5 The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the
28 || Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fee.
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