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§ 40-40-470 Self-Care Leave

(a) Purpose. Mental distress poses long-term consequences for CPA by harming employees’ mental state
of mind, productivity, and overall job satisfaction. CPA seeks to promote its employees’ wellbeing by
preventing and managing employee mental distress and creating a culture of inclusiveness and mental
health awareness. Thus, it is CPA policy to provide its employees with Self-Care Leave for the purpose of
managing work-related stress and to create a workforce with more satisfied employees and higher employee
engagement.

(b) Accrual. Employees shall accrue 8 hours of Self-Care Leave on the first date of each quarter or upon
the date the employee first becomes eligible to receive employee benefits. Any Self-Care Leave accrued
shall expire at the end of the last day of the quarter that the Self-Care Leave was accrued. Self-Care Leave

quarters shall be from January 1 to March 31, April 1 to June 30, July 1 to September 30, and October 1 to
December 31.

(c) Use. The Commonwealth Ports Authority urges and encourages employees to use Self-Care Leave for
the purpose of promoting one’s own mental health wellness. Self-Care Leave must be approved by an
employee’s supervisor or manager prior to the employee going on Self-Care Leave. The Executive Director
approves Self-Care Leave for managers and staff attorneys. Denial of Self-Care Leave must be for a good
reason and may be a basis for an employee’s grievance. The right to use Self-Care Leave is contingent upon
management’s requirements. A manager is wholly within managerial rights to deny an employee’s request
for Self-Care Leave, if that denial is based upon demands of the Commonwealth Ports Authority. If an
employee’s request to use Self-Care Leave is denied, the manager and employee shall coordinate together
and identify the next possible available date that the Self-Care Leave may be used.

(d) Self-Care Leave is separate from and in addition to other CPA employee benefits, such as Annual Leave
and Sick Leave. Employees are not entitled to payment for any unused Self-Care Leave.
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4. Exhibit 4: Copy of Verification of Partial Unemployment Status Pandemid
Unemployment Assistance submitted by Appellant’s Employer Yaong Corporation
(“Employer”), dated June 26, 2020;

5. Exhibit 5: Copy of Memorandum issued by Appellant’s Employer, dated March 30,
2020;

6. Exhibit 6: Copy of Email Communications between Employer and Department’s
Benefit Payment Control Unit (“BPC”), dated October 21, 2021;

7. Exhibit 7: Copy of Appellant’s Resignation Letter to his Employer, dated November 9,
2020;

8. Exhibit 8: Copies of Appellant’s Doctor’s Notes, dated July 19, 2021 and December
17, 2020;

9. Exhibit 9: Copy of Department’s Disqualifying Determination, dated June 10, 2021;

10. Exhibit 10: Copy of Department’s Notice of Determination of Pandemid
Unemployment Assistance (PUA) Overpayment, dated June 25, 2021,

11. Exhibit 11: Copy of Department’s Disqualifying Determination, dated October 21,
2021;

12. Exhibit 12: Copy of the Department’s Benefit Payment Control Unit (“BPC’s”) Audiﬁ
Summary;

13. Exhibit 13: Copy of BPC’s Notice of Overpayment, dated October 26, 2021;

14. Exhibit 14: Copy of BPC Payment Plan Agreement signed by the Appellant on October]
26,2021,

15. Exhibit 15: Copy of Appellant’s Request for Appeal, dated July 21, 2021;

16. Exhibit 16: Copy of Notice of Hearing, issued July 21, 2021; and

17. Exhibit 17: Copy of PUA and FPUC Benefits Rights Information Handbook.

For the reasons stated below, the Department’s Determination dated June 10, 2021 is
AFFIRMED. Claimant is not eligible for benefits for the period of November 10, 2020 to
September 4, 2021. Further, the Department’s Notice of Overpayment dated June 25, 2021 is
AFFIRMED. Appellant was overpaid in the amount of $345.00.

/
I

COMMOI\“MEALTH REGISTER VOLUME 44 NUMBERO3 MARCH 28, 2022 PAGE 048263



COMMO

‘fVEALTH REGISTER VOLUME 44 NUMBERO3 MARCH 28, 2022 PAGE 048264

Administrative Order
PUA-21-0141

Page 3 of 10

II. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)! and Federal Pandemic Unemployment
Compensation (“FPUC”).2 On December 27, 2020, the Continued Assistance for Unemployed
Workers Act of 2020 (“Continued Assistance Act”) amended and created new provisions of said
federal unemployment insurance programs, which, among other things, extended the PUA and
FPUC programs to March 13, 2021.3 On March 1 1,2021, the American Rescue Plan Act of 2021
(“ARPA”) extended the programs to September 6, 2021. The CNMI Department of Labor is
charged with the responsibility in administering the above-mentioned programs in the CNMI in
accordance to applicable law.* The CNMI Department of Labor Administrative Hearing Office
has been designated to preside over appeals of agency decisions.

Upon review of the records, the appeal is not timely filed. Accordingly, jurisdiction is not

established.
III. PROCEDURAL BACKGROUND & ISSUES

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued a
Disqualifying Determination on June 10, 2021 and a Notice of Overpayment on June 25, 2021.
On July 21, 2021, Appellant filed the present appeal of the Determination and the Notice of
Overpayment.

On July 21, 2021, this matter was scheduled for a hearing. As stated in the Notice of Hearing,
the issues on appeal are: (1) whether the appeal is timely filed; (2) whether Appellant is eligible
for PUA; and (3) whether an overpayment occurred and funds should be returned.

I

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
3 See Consolidated Appropriations Act, 2021, Division N, Title I, Subtitled A (“Continued Assistance for
Unemployed Workers Act of 2020” or “Continued Assistance Act™).
4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance.
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IV. FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact: )

1. Prior to the COVID-19 pandemic, Appellant was employed as a Warehouseman and
Deliveryman at Yaong Corporation (“Employer”), located in Saipan, CNMI. Appellant
was paid $620.00 biweekly and regularly worked 40 hours per week.’

2. Due to the impact of the pandemic, Appellant’s Employer implemented cost-cutting
measures that affected Appellant’s employment. Specifically, effective April 1, 2020,
Employer reduced hours of operation and reduced the hours of all warehousemen and
drivers because of reduction in business and work activity due to the COVID-19 public
health emergency.® The hours of all warehousemen, including Appellant’s hours, were
reduced to 6 days a week (Monday through Saturday), from 7:30 a.m. to 1:00 p.m.’

3. On or around June 23, 2020, Appellant applied for unemployment assistance under the
PUA and FPUC programs administered by the Department.® Therein, Appeliant
designated email as his preferred method of notification.® Also, in his initial application,
Appellant self-certified under penalty of perjury that:

a. Appellant’s employment was directly affected by COVID-19 when Employer
reduced the hours of employees;

b. Appellant’s employment was affected since March 30, 2020; and

c. Appellant informed his Employer he would not work from April 5 to May 31, 2020
because of fear of contracting COVID-19.'°

4. Subsequently, Appellant submitted weekly certifications to claim continued benefits.!" In
each weekly certification, Appellant reported the following:

a. Hisemployment was still affected by COVID-19 because his place of employment
is closed as a direct result of the COVID-19 public health emergency;
b. He is still unemployed as a direct result of COVID-19 public health emergency;

5 See Exhibits 1 and 5.
6 Exhibit 4 and 5.

7 Exhibit 5.

* Exhibit 1.

°1d.

10 Id

1 See Exhibit 2.

COMMONYVEALTH REGISTER VOLUME 44 NUMBERO03 MARCH 28, 2022 PAGE 048265



Administrative Order
PUA-21-0141

Page S of 10

c. Heis able and available for work during the claimed week; and
d. He did not earn any income during the claimed week.!?

5. Based on the answers on Appellant’s initial application and weekly certifications,
Appellant’s claim was processed for payment. As demonstrated by an internal audit'3 and
confirmation with the Department of Finance, Appellant received a total amount of
$17,561.13 in federal unemployment benefits, paid by paper checks.'* -

6. The answers provided in Appellant’s initial application and weekly certifications were
submitted under penalty of perjury. It is Appellant’s responsibility to provide true,
accurate, and complete answers. Moreover, it is Appellant’s responsibility to be informed
about the program by reading the PUA Benefit Rights Information Handbook and other
official written material regarding PUA.

7. The answers and self-certifications that Appellant provided in his application and weekly
certifications were not entirely truthful, accurate and complete. Specifically, Appellant’s
place of employment was not closed as a direct result of the COVID-19 public health
emergency and his continued unemployment was not caused by the COVID-19 public
health emergency. Rather, Appellant took personal leave from April 5, 2020 to May -3,
2020 because of his personal concerns and fear of contracting COVID-19' and Appellant
subsequently resigned, effective November 9, 2020, due to personal concerns, including
his health concerns, his age, his physical capability and his fear of contracting COVID-
19.16

8. On June 10, 2021, the Department issued a determination disqualifying Appellant from
PUA and FPUC benefits effective from November 10, 2020 to September 4, 2021."7
Specifically, the Department disqualified Appellant because the Department’s
investigation and available information concluded it is apparent that the documents and
proof of employment that Appellant resigned and it was not due to COVID-19 and in

order to claim PUA benefits, Claimant must file his claim in which employment was

12 Id

13 Exhibit 12.

14 Exhibit 12.

15 Exhibit 6.

16 See Exhibits 1, 6, 7 and 8.
17 See Exhibit 9.
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affected.'® The Determination provided that Appellant had 10 days from the mail date to
file an appeal and it provided instructions on how to file an appeal.'® The Determination
had a mail date of June 10, 2021 and it specifically stated that the appeal “must be
received or postmarked by 06/20/2021.” 20

9. Subsequently, the Department issued a Notice of Determination of Pandemic
Unemployment Assistance (PUA) Overpayment for a totél of $345.00 for week ending
November 14, 2020.2' Similar to the June 10, 2021 Determination, the Notice of
Determination issued on June 25, 2021 stated that the appeal “must be received within ten
(10) days of the Notice Date.”?® The Notice of Overpayment was dated June 25, 2021, so
the Appellant’s appeal of the Notice of Overpayment was due on July 6, 2021.2

10. On July 21, 2021, Appellant filed the present appeal?* and the matter was scheduled for
an Administrative Hearing.”® In his Request for Appeal, Appellant stated he is appealing
the June 10, 2021 Determination and June 25, 2021 Notice of Overpayment.26 "

11. Appellant claimed he filed his appeal late because he did not know how to access is online
PUA Portal and email and that his daughter, who helped him with the application online
and with accessing the PUA Portal and email, was off island at the time the Determination
and Notice of Overpayment were issued. Appellant further claimed that he only learned
to access his PUA Portal and email on July 18, 2021.

12. Subsequently, on October 21, 2021, the Department issued a Determination disqualifying
Appellant from PUA and FPUC benefits from April 5, 2020 to May 2, 2020 because the
Department found and confirmed, based on email communications with Appellant’s
Employer, that Appellant took leave of absences on those dates for personal reasons that

were not due to the COVID-19 public health emergency.

18 Id

19 See id.

20 1d. (bold emphasis in original).

21 See Exhibit 10.

2 Exhibit 10.

B Id. July 5,2021 was a federal and CNMI governments holiday.
24 Exhibit 15.

25 Exhibit 16.

26 See Exhibit 15.
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13. On October 26, 2021, BPC issued a Notice of Overpayment for a total of $3,909.13 in
federal unemployment benefits for the following dates and for the following stated
reasons:

a. For weeks ending August 1, 2020, September 12, 2020, September 19, 2020,
October 3, 2020, October 17, 2020, October 24, 2020, and November 7, 2020,
Appellant misfiled his earnings;

b. From April 5, 2020 through May 3, 2020, Appellant was ineligible for PUA and
FPUC benefits because he took leave of absence from work due to personal
reasons; and

¢. For week ending November 14, 2020, Appellant resigned from employment
effective November 9, 2020 due to reasons unrelated to COVID-19 pandemic.?’

14. On October 26, 2021, Appellant concurred with the October 26, 2021 Notice of
Overpayment and he agreed to repay the $3,909.13 in overpayment.?® Subsequently, the
Appellant made payments to repay the October 26, 2021 Overpayment pursuant to the
Payment Plan Agreement.?’

15. As discussed during the Administrative Hearing and noted in his Request for Appeal,
Appellant is appealing only the June 10, 2021 Determination and June 25, 2021 Notice of
Overpayment.>

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. Appellant’s appeal of the June 10, 2021 Determination and June 25, 2021 Notice of
Overpayment is not timely filed.

Generally, an appeal should be filed within ten days after the Notice of Determination was

issued or served to the claimant. However, the Department may extend the period to thirty days

by a showing of good cause.?! Good cause means: (1) illness or disability; (2) keeping an

27 See Exhibit 13.

28 See Exhibit 14.

? See id.

30 See Exhibit 15.

3 Haw. Rev. Statute § 383-38(a).
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appointment for a job interview; (3) attending a funeral of a family member; and (4) any other
reason which would prevent a reasonable person from complying as directed.32

On June 23, 2020, Appellant filed an application for federal unemployment benefits.?
Therein, Appellant designated email as his preferred method of notification.3* Also, in his
application, Appellant acknowledged that it is his responsibility to read the PUA and FPUC
Benefit Rights Information Handbook (“Handbook”) and any other official written material
provided.®*> Notably, the Handbook was publicly available throughout the program and included
important information regarding program requirements and processes—including appeals.*®
Moreover, the Department issued a number of press releases to clarify the appeals processes and
directed claimants to the PUA Handbook and applicable forms.

Also, as demonstrated through substantiating documents and testified to by the Department,
Appellant was provided with instructions on how to file his appeal through multiple avenues.>’
On June 10, 2021, the Department issued and transmitted to the Appellant the Disqualif}';iilg
Determination via email and through Appellant’s PUA Portal, which is the preferred notification
method that Appellant selected in his application.”® The June 10, 2021 Determination stated that
Appellant had “10 days from the mail date” of the Determination to file an appeal. Moreover, the
Determination specifically stated that the appeal “must be received or postmarked by
06/20/2021. If you do not make that deadline, you lose the right to appeal this determination.”?
Appellant did not file his Appeal of the Determination and Overpayment until July 21,2021, more
than 30 days after the deadline.*?

Similarly, BPC issued a Notice of Overpayment dated June 25, 2021 and this Notice of
Overpayment stated that an appeal of the notice of overpayment should be filed by the Appellant

2 HAR § 12-5-81(j).

33 Exhibit 1.

M Id

35 See Exhibit 1.

36 See Exhibit 17.

37‘ See Exhibits 9, 10, 11 and 17.

38 Exhibit 1.

3 Exhibit 9 (bold emphasis in original).
40.Exhibit 15.
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within ten days of the of the notice date, that is by July 6, 2021.*' In this case, Appellant also
filed his appeal of the June 25, 2021 Notice of Overpayment late, on July 21, 2021.%2

In his Request for Appeal and during the Administrative Hearing, Appellant stated that he
was late in filing his appeal because he did not open his PUA Portal and receive the Determination
until July 18, 2021 because his daughter who was assisting him with his claim went off-islgnd
and that date was the first time that he learned to open his PUA Portal and email.? Appeflant
specifically chose email as his preferred method for notification. Appellant could have asked his
daughter, other family and friends, the Department, or others for assistance with opening his email
and accessing his PUA Portal. In addition, even after receiving and opening the Determination
and Notice of Overpayment on July 18, 2021, it took Appellant another three business days to
submit his Appeal. Generally, the failure to read and follow instructions is not good cause for an
extension. Ultimately, Appellant’s Appeal is untimely. Considering that the Appellant’s Appeal

is untimely, the Department’s Determination is final and the latter issues are moot.
VI. DECISION

For the reasons stated above, it is ORDERED that: 3

1. The CNMI Department of Labor’s Disqualifying Determination, dated June 10, 2021;' is
AFFIRMED;

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of
November 10, 2020 to September 4, 2021;

3. The CNMI Department of Labor’s Notice of Overpayment, dated June 25, 2021, is
AFFIRMED;

4. Appellant was overpaid in the total amount of $345.00 and is not entitled to a waiver for
repayment; and

5. Appellant is ORDERED to report to the Department’s Benefit Payment Control Unit to
discuss options for repayment or offsetting the overpayment, in accordance with the

applicable rules.

41\Exhibit 10.
%2 See Exhibit 15.
3 See id,
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If a party is aggrieved by this Order and would like to contest the decision, he or she must
submit a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The
written request should be supported by legal, factual, or evidentiary reasons to reopen the
decision. The written request must be submitted to the Administrative Hearing Office, either in
person at 1357 Mednilla Avenue, Capitol Hill Saipan MP 96950 or via email at
hearing@dol.gov.mp.

In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, or if the Appellant
still disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI
Superior Court under the local Administrative Procedures Act. See 1 CMC § 9112. All forms,
filings fees, and filing deadlines for judicial review will be as established by the applicable law
and court rule.

So ordered this 8th day of March, 2022.

/s/
CATHERINE J. CACHERO
Administrative Hearing Officer, Pro Tem
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6. Exhibit 6: Copy of Appellant’s Notice of Furlough from Employer Globe Corporation
(“Employer”), dated January 20, 2021;

7. Exhibit 7: Copy of Request for Separation Information, dated March 11, 2021;

8. Exhibit 8: Copies of Employer’s Business Licenses, valid from October 6, 2019 to
October 6, 2020.

9. Exhibit 9: Case Note for contact date July 22, 2021;

10. Exhibit 10: Copy of Appellant’s Flight Itinerary, departing date May 22, 2021;

11. Exhibit 11: Copies of Appellant’s Passport (issued on July 5, 2016) and Social Security
card;

12. Exhibit 12: Copy of Appellant’s Request to Appeal Form, including suppo’i;c-ing
documents, filed via email on August 12, 2021 and received on August 13, 2021;

13. Exhibit 13: Copy of Notice of Hearing, including Proofs of Service, issued and filed
on August 13, 2021;

14. Exhibit 14: Copy of Department’s Motion to Continue Hearing, filed on December 1
2021;

15. Exhibit 15: Copy of Appellant’s Email, filed on December 1, 2021; and

16. Exhibit 16: Copy of Order Continuing Hearing, including Proofs of Service, issued and|
filed on December 1, 2021.

For the reasons stated below, the Department’s Determination dated August 2, 2021 is
AFFIRMED. Claimant is not eligible for benefits for the period of December 27, 2020-to
September 04, 2021.

IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES™) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA)! and Federal Pandemic Unemployment
Compensation (“FPUC”).2 On December 27, 2020, the Continued Assistance for Unemployed
Workers Act of 2020 (“Continued Assistance Act”) amended and created new provisions of said

federal unemployment insurance programs, which, among other things, extended the PUA and

! 3See Section 2102 of the CARES Act of 2020, Public Law 116-136. -
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
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FPUC programs to March 13, 2021.3 On March 11, 2021, the American Rescue Plan Act of 2021
(“ARPA”) extended the programs to September 6, 2021. The CNMI Department of Labor is
charged with the responsibility in administering the above-mentioned programs in the CNMI in
accordance to applicable law.* The CNMI Department of Labor Administrative Hearing Office

has been designated to preside over appeals of agency decisions.

Upon review of the records, the appeal is timely filed. Accordingly, jurisdiction is established.
III. PROCEDURAL BACKGROUND & ISSUES

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued a
Disqualifying Determination on August 2, 2021. On August 12, 2021, Appellant filed the present
appeal via e-mail to the Administrative Hearing Office and the matter was scheduled for a hearing.

As stated in the Notice of Hearing, the issues on appeal are: (1) whether the appeal is timely
filed; (2) whether Appellant is eligible for PUA; and (3) whether an overpayment occurred and
funds should be returned.

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:

1. On or around March 5, 2021, Appellant submitted an application® for unemployment
assistance under the PUA and FPUC programs administered by the Department. In the
initial application,® Appellant self-certified under penalty of perjury that:

a. He was employed as an Administrative Assistant by Globe Corporation;
b. Appellant recently received a notice of termination, layoff or military separation;

c. The date of his Layoff, Termination, or Military Separation was January 22, 2021;

3 See Consolidated Appropriations Act, 2021, Division N, Title 11, Subtitled A (“Continued Assistance for
Unemployed Workers Act of 2020” or “Continued Assistance Act”).

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance.
5 Exhibit 1.
s 1d.

\
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d. Appellant’s employment was directly affected by COVID-19 when his place of
employment closed as a direct result of the COVID-19 public health emergency;
and

e. Appellant’s employment was affected since January 22, 2021.

2. Subsequently, Appellant submitted weekly certifications to claim continued benefits for

the following weeks: (a) beginning December 27, 2020 and ending January 2, 2021; and
(b) beginning February 28, 2021 to March 6, 2021.7 In each of his weekly certifications,
Appellant reported and self-certified that:
a. His employment was still affected by COVID-19 because his employment is
closed as a direct result of the COVID-19 public health emergency; and

b. He is unable to work since his workplace is closed as a result of COVID-19.3

. The answers provided in Appellant’s initial application and weekly certifications were

submitted under penalty of perjury. It is Appellant’s responsibility to provide true,

accurate, and complete answers.

. The answers provided in the Appellant’s initial application and weekly certifications were

not entirely accurate or complete. Specifically, Appellant’s claimed he was employed by
Globe Corporation, but Globe Corporation only had two business licenses as bed and
breakfast and tour agency (valid only from October 6, 2019 to October 6, 2020) and Globe
Corporation shut down its businesses and operations some time in February 2020 because
its business and operations as bed and breakfast and tour agency were affected by COVID-
19 pandemic. Appellant may claim to have performed work as Administrative Assistant
from January 11, 2021 to January 22, 2021 for XueJun Xing (also known as Norman
Xing), who was the owner of Globe Corporation, but Appellant could not have
legitimately worked for Globe Corporation and been laid-off by the company when Globe

Corporation closed and shut down its business in February 2020.°

. On August 2, 2021, the Department issued a determination disqualifying Appellant from

PUA and FPUC benefits from December 27, 2020 to September 4, 2021 because the
Department found that Appellant was hired on January 11, 2021 and laid off on January

COMMON

7 See Exhibits 4-5.
3 §ee Exhibits 4-5.
? See Exhibits 6-9.
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22, 2021 at Globe Corporation, but the owner of the company provided a self-employed
certification, as he is also a claimant, and in that self-certification, he states that Globe
Corporation was shut down by late February 2020, and the Department concludes that
Appellant’s employment is not legitimate.'°

6. At 7:57 p.m. on August 12, 2021, Appellant filed the present appeal via email."!

7. On August 13, 2021, the next business day, the Administrative Hearing Office received
Appellant’s Request to Appeal and supporting documents and the matter was scheduled
for an Administrative Hearing.'?

8. Appellant is appealing the Department’s Determination claiming that he worked for Globe
Corporation from January 11-22, 2021."3

9. While this appeal was pending, the Department confirmed with the Benefit Payment
Control Unit that there was no overpayment issue in this case because Appellant had not
received any unemployment benefits for the period of disqualification being appealed.'*

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant’s appeal is timely filed.

Generally, an appeal should be filed within ten days after the Notice of Determination was
issued or served to the claimant. However, the Department may extend the period to thirty days
by a showing of good cause."” Good cause means: (1) illness or disability; (2) keeping an
appointment for a job interview; (3) attending a funeral of a family member; and (4) any other
reason which would prevent a reasonable person from complying as directed.'®

Here, the Department issued and transmitted the Disqualifying Determination on August 2,
2021 via the method that the Appellant selected in his initial application, which is via email. As
demonstrated and testified to by the Department and substantiated by the Determination and other

filings, Appellant was provided with instructions on how to file his appeal through multiple

19 Exhibit 2.

1! See Exhibit 12.

12 See Exhibits 12-13.

13 See Exhibit 12.

14 See Exhibit 3.

1> HI. Rev. Statute § 383-38(a).
'ﬁ HAR § 12-5-81(j).
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(3) provides required documentation of employment/self-employment within the applicable period of

time.2*

With respect to condition (2) listed above, Section 2102 (a)(3)(A)(ii)(I) of the CARES Act
specifically identifies the COVID-19 qualifying reasons? as:

(@) The individual has been diagnosed with COVID-19 or is
experiencing symptoms of COVID-19 and is seeking a medical
diagnosis;

(bb) A member of the individual’s household has been diagnosed with
COVID-19;

(cc) The individual is providing care for a family member or a member
of the individual’s household who has been diagnosed with
COVID-19;

(dd) A child or other person in the household for which the individual
has primary caregiving responsibility is unable to attend school or
another facility that is closed as a direct result of the COVID-19
public health emergency and such school or facility care is
required for the individual to work;

(ce) The individual is unable to reach the place of employment because
of a quarantine imposed as a direct result of the COVID-19 public
health emergency;

(f) The individual is unable to reach the place of employment because
the individual has been advised by a health care provider to
quarantine due to concerns related to COVID-19;

(ee) The individual was scheduled to commence employment and does
not have a job or is unable to reach the job as a direct result of the
COVID-19 public health emergency;

(hh) The individual has become the breadwinner or major support for
a household because the head of the household has died as a direct
result of COVID-19;

(i) The individual has to quit his or her job as a direct result of
COVID-19;

() The individual’s place of employment is closed as a direct result
of the COVID-19 public health emergency; or

(kk) The individual meets any additional criteria established by the US
Secretary of Labor for unemployment assistance under PUA.

* Section 241 of the Continued Assistance Act requires that an individual must provide documentation substantiating
employment or self-employment, or the planned commencement of employment or self-employment, if he or she
files a new application for PUA on or after January 31, 2021, or, if the individual applied for PUA before January
31,2021 and receives PUA benefits on or after December 27, 2020. Failure to supply said documents, and any otlrer
relevant, requested documents is a justifiable basis to deny benefits under HAR § 12-5-81(j).

25 These reasons are further defined or illustrated in UIPL 16-20, Change 4.
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Additional criteria established by the US Secretary of Labor under item (kk)?, above, includes:

(1) The individual is an independent contractor who is unemployed
(total or partial) or is unable or unavailable to work because of the
COVID-19 public health emergency has severely limited his or
her ability to continue performing the customary job;

(2) The individual has been denied continued unemployment benefits
because the individual refused to return to work or accept an offer -
of work at a worksite that, in either instance, is not in compliance
with local, state, or national health and safety standards directly
related to COVID-19. This includes, but is not limited to, those
related to facial mask wearing, physical distancing measures, or
the provision of personal protective equipment consistent with
public health guidelines;

(3) An individual provides services to an educational institution or
educational service agency and the individual is unemployed or
partially unemployed because of volatility in the work schedule
that is directly caused by the COVID-19 public health emergency.
This includes, but is not limited to, changes in schedules and
partial closures; and

) An individual is an employee and their hours have been reduced
or the individual was laid off as a direct result of the COVID-19
public health emergency.

Here, Appellant submitted a claim for PUA and FPUC benefits and self-certified, under
penalty of perjury, that his employment was affected as a direct result of COVID-19 because his
“place of employment is closed as a direct result of the COVID-19 public health emergency.”?’
Appellant also self-certified that his employment was affected as of January 22, 2021 when he
was laid off by Globe Corporation,?® after being employed by Globe Corporation for only 11
days, from January 11, 2021 to January 22, 2021.2° However, based on the available evidence
and testimony provided, Globe Corporation’s business and operation closed in February of 2020
due to the impact of COVID-19, which means the closure of Appellant’s place of employment
occurred prior to Appellant’s claim of unemployment, which he self-certified he was laid off on
or about January 22, 2021. The undesigned finds that Appellant’s unemployment cannot logically

be affected as a direct result of a COVID-19 reason when Globe Corporation shut down all of its

2 See Unemployment Insurance Program Letter 16-20 and 16-20, Change 5.
27 See Exhibit 1.

8 See id.

29 Exhibits 1, 6, 7, 8 and 9.

COMMON
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businesses nearly 11 months prior, that is in February 2020. Appellant cannot logically have been
hired and employed by Globe Corporation after it had already shut down and closed its operati'sns
and businesses due to the impact of COVID-19 in February 2020. Based on applicable law and
the evidence provided, Appellant does not meet any of the COVID-19 qualifying reasons.
Accordingly, Appellant’s employment was not affected as a direct result of COVID-19 and
Appellant is not eligible to receive PUA and FPUC benefits.

VI. DECISION

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Disqualifying Determination, dated August 2, 2021,
is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of December
27, 2020 to September 4, 2021.

If a party is aggrieved by this Order and would like to contest the decision, he or she must

submit a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The
written request should be supported by legal, factual, or evidentiary reasons to reopen the
decision. The written request must be submitted to the Administrative Hearing Office, either in
person at 1357 Mednilla Avenue, Capitol Hill Saipan MP 96950 or via email at
hearing@dol.gov.mp.

In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, or if the Appellant
still disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI
Superior Court under the local Administrative Procedures Act. See 1 CMC § 9112. All forms,
filings fees, and filing deadlines for judicial review will be as established by the applicable law
and court rule.

So ordered this 14th day of March, 2022.

/s/

CATHERINE J. CACHERO
Administrative Hearing Officer, Pro Tem

COMMON!
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7. Exhibit 7: Copy of Email Communications from Benefit Payment Control Unit, dated
January 25, 2022; "

8. Exhibit 8: Copy of Appellant’s U.S. Passport, issued on February 25, 2021;

9. Exhibit 9: Copy of Letter from Employer Bank of Saipan regarding reduced hours
effective March 23, 2020;

10. Exhibit 10: Copy of Letter from Employer Bank of Saipan regarding reduced hours,
dated June 3, 2021;

11. Exhibit 11: Copy of Employer Bank of Saipan’s Certification of Employment, dated
June 22, 2021;

12. Exhibit 12: Copy of Appellant’s Resignation Letter, dated May 24, 2021;

13. Exhibit 13: Copy of Department’s Case Note, dated February 2, 2022;

14. Exhibit 14: Copy of Appellant’s Self-Certification Letter, dated July 29, 2021;

15. Exhibit 15: Copy of Appellant’s Doctor’s Excuse Form for April 5-16, 2021;

16. Exhibit 16: Copy of Appellant’s Pregnancy Certification Letter, dated April 27, 2021
and

17. Exhibit 17: Copy of Appellant’s Record of Contacts Made for Work, dated July 29,
2021.

For the reasons stated below, the Department’s Determination dated September 10, 2021 is
AFFIRMED. Claimant is not eligible for benefits for the period of June 10, 2021 to
July 31, 2021.

IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA™)! and Federal Pandemic Unemployment
Compensation (“FPUC”).2 On December 27, 2020, the Continued Assistance for Unemployed
Workers Act of 2020 (“Continued Assistance Act”) amended and created new provisions of said

federal unemployment insurance programs, which, among other things, extended the PUA and

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
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FPUC programs to March 13, 2021.> On March 11, 2021, the American Rescue Plan Act of 2021
(“ARPA”) extended the programs to September 6, 2021. The CNMI Department of Labor is
charged with the responsibility in administering the above-mentioned programs in the CNMI .in
accordance to applicable law.* The CNMI Department of Labor Administrative Hearing Office
has been designated to preside over appeals of agency decisions.

Upon review of the records, the appeal is timely filed. Accordingly, jurisdiction is established.
III. PROCEDURAL BACKGROUND & ISSUES

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued a
Disqualifying Determination on September 10, 2021. On September 17, 2021, Appellant emailed
her Request to Appeal Form to the Administrative Hearing Office after business hours, which
was received on September 20, 2021, the next business day. On September 20, 2021, the matter
was scheduled for an Administrative Hearing. As stated in the Notice of Hearing, the issues on
appeal are: (1) whether Appellant is eligible for PUA; and (2) whether an overpayment occurred
and funds should be returned.

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact:

1. Prior to the COVID-19 pandemic, Appellant was employed as a Bookkeeper at Bank of
Saipan (“Employer”), located in Saipan, CNMI. As a Bookkeeper, Appellant was paid
$7.25 per hour and she worked full-time with regular hours of 40 hours a week.

2. Due to the economic impact of the pandemic, Employer implemented cost-cutting
measures and reduced employees’ working hours. Specifically, Appellant’s regular, full-
time work hours were reduced from 40 hours a week to 30 hours a week, effective
March 23, 2020.3

3 See Consolidated Appropriations Act, 2021, Division N, Title II, Subtitled A (“Continued Assistance for
Unemployed Workers Act of 2020 or “Continued Assistance Act”).

* Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance.
5 Exhibits 9-10.
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3. OnJune 19, 2020, Appellant submitted an application for unemployment assistance under
the PUA and FPUC programs administered by the Department.® 'V

4. In her initial application,” Appellant self-certified under penalty of perjury that:

a. Her employment was affected as a direct result of COVID-19 because of “other”
reasons”, which she further explained that she is currently working part-time due
to reduced work hours implemented by her Employer as a direct result of COVID-
19; and

b. Her employment was affected since March 23, 2020.8

5. On May 24, 2021, Appellant submitted her resignation to her Employer, effective
June 10, 2021.° Appellant resigned due to personal health reasons: She feared contracting
COVID-19, but she made a personal choice not to comply with her Employer’s mandate
to be vaccinated against COVID-19, which was a condition for continued employment.°

6. During the relevant period, Appellant was under medical care for her pregnancy.

7. Inthe relevant weekly certification she submitted,!' Appellant self-certified under penalty
of perjury that:

a. From July 25,2021 to July 31, 2021, she was still unemployed as a direct result of
the COVID-19 Public Health Emergency; and

b. She had to quit her job as a direct result of COVID-19.?

8. On September 10, 2021, the Department issued a determination disqualifying Appellant
from PUA and FPUC benefits from June 10, 2021 to July 31, 2021."* There, the
Department found that Appellant’s employment was not affected by a COVID-19
qualifying reason because Appellant resigned due to personal reasons, mainly that she was
pregnant and unwilling to vaccinate as required by her Employer.'4

9. From approximately June 15, 2021 to July 29, 2021, Appellant looked for other work.'s

6 See Exhibit 1.
71d

81d

9 See Exhibit 12.
19 Exhibits 11-14.
" Exhibit 2.

12 Id

13 See Exhibit 3.
14 ld.

15, See Exhibit 17.
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10. On September 20, 2021, Appellant filed the present appeal'S. Appellant is appealing the
Department’s Disqualifying Determination effective from June 10, 2021 to
July 31, 2021."

11. On September 20, 2021, the matter was scheduled for an Administrative Hearing.18

12. While this appeal was pending, the Department confirmed with the Benefit Payment
Control Unit that there was no overpayment issue in this case because Appellant had not
received any unemployment benefits for the period of disqualification being appealed.'®

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned
issues the following conclusions of law:

1. Appellant’s unemployment was not affected as a direct result of COVID-19 during the

relevant period of June 10, 2021 to July 31, 2021.

In accordance with the CARES Act and Continued Assistance Act, payment of PUA and
FPUC benefits are available to “covered individuals.” A “covered individual” is someone who:
(1) is not eligible for regular compensation or extended benefits under State or Federal law or
pandemic emergency unemployment compensation under Section 2107 of the CARES Act, including
an individual who has exhausted all rights to regular unemployment or extended benefits under State
or Federal law or Pandemic Emergency Unemployment Compensation under Section 2107;%° (2) self-
certifies? that the individual is unemployed, partially unemployed, or unable or unavailable to work??
as a direct result”® of a listed COVID-19 reason in Section 2102(a)(3)(A)(ii) of the CARES Act, and
(3) provides required documentation of employment/self-employment within the applicable period of

time.2

16 See Exhibit 5.

17 Id

18 See Exhibit 6.

19 Exhibit 7.

20 This condition is generally not at issue with claimants in the CNMI because there are no other State or Federal
unemployment insurance programs in the CNMI.

2! The PUA program utilizes initial and weekly applications where claimants self-certify and report under penalty of
perjury.

*2 A claimant must be able to work and be available for work, as defined by Hawaii state law, in order to be eligible
for benefits. See HAR § 12-5-35.

2 Pursuant to 20 CFR § 625.5, unemployment is considered a “direct result” of the pandemic where the employment
is an immediate result of the COVID-19 public health emergency itself, and not the result of a longer chain of events;
precipitated or exacerbated by the pandemic.

24Section 241 of the Continued Assistance Act requires that an individual must provide documentation substantiating
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With respect to condition (2) listed above, Section 2102 (a)(3)(A)(ii)(I) of the CARES Act

specifically identifies the COVID-19 qualifying reasons® as:

(aa) The individual has been diagnosed with COVID-19 or is
experiencing symptoms of COVID-19 and is seeking a medical
diagnosis;

(bb) A member of the individual’s household has been diagnosed with
COVID-19;

(cc) The individual is providing care for a family member or a member
of the individual’s household who has been diagnosed with
COVID-19;

(dd) A child or other person in the household for which the individual
has primary caregiving responsibility is unable to attend school or
another facility that is closed as a direct result of the COVID-19
public health emergency and such school or facility care is
required for the individual to work;

(ee) The individual is unable to reach the place of employment because
of a quarantine imposed as a direct result of the COVID-19 public
health emergency;

(/) The individual is unable to reach the place of employment because
the individual has been advised by a health care provider to
quarantine due to concerns related to COVID-19;

(ge) The individual was scheduled to commence employment and does
not have a job or is unable to reach the job as a direct result of the
COVID-19 public health emergency;

(hh) The individual has become the breadwinner or major support for
a household because the head of the household has died as a direct
result of COVID-19;

(i) The individual has to quit his or her job as a direct result of
COVID-19;

G The individual’s place of employment is closed as a direct result
of the COVID-19 public health emergency; or

(kk) The individual meets any additional criteria established by the US
Secretary of Labor for unemployment assistance under PUA.

Additional criteria established by the US Secretary of Labor under item (kk)?, above, includes:

(1) The individual is an independent contractor who is unemployed
(total or partial) or is unable or unavailable to work because of the

employment or self-employment, or the planned commencement of employment or self-employment, if he or she
files a new application for PUA on or after January 31, 2021, or, if the individual applied for PUA before January
31,2021 and receives PUA benefits on or after December 27, 2020. Failure to supply said documents, and any other
relevant, requested documents is a justifiable basis to deny benefits under HAR § 12-5-81(j).

2 These reasons are further defined or illustrated in UIPL 16-20, Change 4.

%, See Unemployment Insurance Program Letter 16-20 and 16-20, Change 5.
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COVID-19 public health emergency has severely limited his or
her ability to continue performing the customary job;

2) The individual has been denied continued unemployment benefits
because the individual refused to return to work or accept an offer
of work at a worksite that, in either instance, is not in compliance
with local, state, or national health and safety standards directly
related to COVID-19. This includes, but is not limited to, those
related to facial mask wearing, physical distancing measures, or
the provision of personal protective equipment consistent with
public health guidelines;

(3) An individual provides services to an educational institution or
educational service agency and the individual is unemployed or
partially unemployed because of volatility in the work schedule
that is directly caused by the COVID-19 public health emergency.
This includes, but is not limited to, changes in schedules and
partial closures; and

(4 An individual is an employee and their hours have been reduced
or the individual was laid off as a direct result of the COVID-19
public health emergency.

Here, on June 19, 2020, Appellant submitted a claim for PUA and FPUC benefits self-
certifying, under penalty of perjury, that her employment was affected as a direct result of
COVID-19 because of other reasons not listed, explaining that she currently worked part-time
due to the reduced working hours implemented as a direct result of COVID-19 pandemic,
effective March 23, 2020. Based on the evidence provided, Appellant’s employment was affected
as a direct result of COVID-19. Specifically, Appellant’s hours were reduced by her Employer
from full-time hours of 40 hours a week to part-time hours of 30 hours a week, effective March
23,2020.7

Subsequently, Appellant resigned from Employer, effective June 10, 2021. For the week
beginning July 25, 2021 to July 31, 2021, Appellant submitted a weekly certification claiming
that she had to quit her job as a direct result of COVID-19. Upon review of Appellant’s claims
and supporting documents, the Department issued a Disqualifying Determination finding that
Appellant was not eligible for benefits from June 10, 2021 to July 31, 2021. Appellant is

appealing this Determination.

2" Exhibits 9-10.
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Based on applicable law and evidence provided, Appellant does not meet any of the COVID-
19 qualifying reasons for the relevant period that she was denied benefits—June 10, 2021 to
July 31, 2021. First, Appellant’s résignation was not due to any of the above-listed COVID-19
qualifying reasons. Instead, Appellant resigned because Appellant’s Employer required COVID-
19 vaccinations for continued employment and Appellant declined to comply and be vaccinated
due to her pregnancy and personal health concerns, as shown and stated in her Self-Certification?®
and Letter of Resignation.?” Second, while the undersigned recognizes that Appellant’s decision
to refuse compliance with her Employer’s vaccination requirement was due to her concerns
regarding vaccination, the medical records and doctor’s notes that Appellant submitted to the
Department to substantiate her claim did not include any advice by any health care provider for
Appellant to not vaccinate due to any medical condition, including her pregnancy. Third, none of
the documentation that Appellant submitted to the Department contained any advice by her health
care provider to quarantine, self-isolate or take extra precautions against COVID-19 because her
pregnancy made her particularly susceptible or vulnerable to COVID-19. In fact, Appellant’s
doctor’s excuse form dated around April 16, 2021 stated that Appellant may return to wc;rk
without limitations. Accordingly, Appellant’s unemployment was not affected as a direct result
of COVID-19 during the relevant period from June 10, 2021 to July 31, 2021 and Appellant is
not eligible to receive PUA or FPUC benefits during this period.

VI. DECISION

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Disqualifying Determination, dated
September 10, 2021, is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of
June 10, 2021 to July 31, 2021;

If a party is aggrieved by this Order and would like to contest the decision, he or she must
submit a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The

written request should be supported by legal, factual, or evidentiary reasons to reopen the

28 Exhibit 5.
» Exhibit 4.
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decision. The written request must be submitted to the Administrative Hearing Office, either;i‘n
person at 1357 Mednilla Avenue, Capitol Hill Saipan MP 96950 or via email | at
hearing@dol.gov.mp.

In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, or if the Appellant
still disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI
Superior Court under the local Administrative Procedures Act. See 1 CMC § 9112. All forms,
filings fees, and filing deadlines for judicial review will be as established by the applicable law
and court rule.

So ordered this 3rd day of March, 2022.

/s/
CATHERINE J. CACHERO
Administrative Hearing Officer, Pro Tem
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Administrative Order
CAC-21-002-04
Page 2 of 2
1 ||Respondent admits that the company’s Total Workforce Listing for the second and third quarter
2 || were untimely submitted on January 3, 2022. Respondent further admits that the company’s Total
3 ||Workforce Listing for the fourth quarter was untimely submitted on February 16, 2022.
4 ||Considering Respondent’s knowledge of the applicable regulations and repeated failure to
5 ||comply, the undersigned finds that Respondent violated the terms of the above-mentioned
6 ||suspended sanction and reinstatement is warranted.
7 Respondent is ORDERED to pay $300 of the suspended sanction on or before March-16,
8 1|2022, close of business. If Respondent fails to comply with the terms of this Order, Respondent
9 ||shall be subject to a reinstatement of all or part of the remaining suspended sanction. Enforcement
10 ||is ORDERED to continue monitoring Respondent for any additional violations and compliance
11 [[issues.
12 So ordered this 2nd day of March, 2022.
13
/s/
14 JACQUELINE A. NICOLAS
15 Administrative Hearing Officer
16
17
18
19
20
21
22
23
24
25
| 26
27
28
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Administrative Order

CAC-21-003-04

Page 2 of 2

CNMI labor laws and regulations. Specifically, Enforcement alleges that Respondent failed to

submit quarterly compliance documents for the second, third, and fourth quarter of 2021.2

Considering Respondent’s knowledge of the applicable regulations and repeated failure to

comply, the undersigned finds that Respondent violated the terms of the above-mentioned
suspended sanction and reinstatement is warranted.

Respondent is ORDERED to pay $500 of the suspended sanction on or before March 31

2022, close of business. If Respondent fails to comply with the terms of this Order, Respondent

shall be subject to a reinstatement of all or part of the remaining suspended sanction. Enforcement

is ORDERED to continue monitoring Respondent for any additional violations and
noncompliance.
So ordered this 2nd day of March, 2022.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

2 Respondent’s failure to appear at the hearing “constitute[s] a waiver of any right to pursue or contest the allegations.”,
NMIAC § 80-20.1-480(1).
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